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CURRENT TOPICS. 





In United States ». Humphreys, recently 
decided by the United States Circuit Court for 
the Eastern District of Virginia, it was held 
that the lien of a judgment of a Federal court 
does not cease, because not docketed as requir- 
ed by the State law, as against a subsequent 
purchaser without notice. Hucues, J., said: 
**Tt is well-settled law that judgments ren- 
dered in the courts of the United States are 
liens upon the defendant’s real estate, in all 
cases where similar judgments of the State 
courts are made liens by the law of the State. 
Ward v. Chamberlain, 2 Black. 438, et seq. 
The judgment in this case against Humphreys 
became a lien upon his lands just as it would 
have become if it had been a judgment of a 
State court; and the remaining question is, 
whether, by the execution of the deed of trusi 
which Humphreys gave in January, 1878, the 
judgment ‘‘ceased’’ to bea lien under the 
operation of section 967 of the U.S. Rev. Stats., 
which provides that judgments of United 
States courts within a State ‘‘ shall cease to 
be liens on real estate, etc., in the same man- 
ner and at such periods as judgments of the 
courts of the States cease by law to be liens 
thereon.’’ I do not doubt that, so far as this 
law shall operate proprio vigore in any case— 
for instance, as a statute of limitations—the 
lien of a judgment of a United States court 
would cease, just as that of a State court 
would do under a State statute of limitation; 
but I am precluded by a current of decisions 
rendered by courts of the United States, from 
holding that the lien of a judgment of the 
United States court ceases, in the event it is 


not docketed in accordance with a State law, | 


as against a subsequent purchaser without no- 
tice. Iam precluded from holding that the 
lien of the judgment in this case ceased in 
January, 1878, as against the trustee’s title 
under the deed of trust executed in that month 
by Humphreys The decisions of the United 
States courts have been in nothing more uni- 
form, unvarying and consistent, than in hold- 
ing that where rights once attach under laws of 
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Congress adopting laws of the respective States, 
these rights are not divested by noncompli- 
ance with conditions, restrictions, or limita- 
tions contained in those very State laws, where 
a compliance with the latter would depend upon 
a resort inany way to State officials, or the 
machinery of the State judiciary. I think it 
may be laid down as arule having few excep- 
tions, that in any case of a law of a State con- 
ferring rights upon conditions, or with excep- 
tions, and adopted by Congress as operative 
jn that State, wherever the exceptions or con- 
ditions depend upon the action of State officers, 
so that the enjoyment of rights thus once con- 
ferred could be defeated or divested by the 
action, or refusal to act, of a State officer, 
such a condition, or exception, in the State 
law is uniformly held by the United States 
courts not to limit the rights conferred by the 
act of Congress adopting the State law.’’ 





The case of Smith v. City of Rochester, 21 
Alb. L. J. 456, decided ‘by the New York 
Court of Appeals in March last, presents 
another phase of the question as to the liabil- 
ity of a municipal corporation for the acts of 
its fire department —a question discussed at 
some length in these columns a few weeks since. 
See 8 Cent. L. J. 409. It was then shown 
that for the negligent acts of its fire depart- 
ment a city was not liable, on the ground that 
the service is ‘* performed by the corporation 
for the public good in obedience to law, in 
which it has no particular interest, and from 
which it derives no particlar benefit in its cor- 
porate capacity ; that the members of the fire 
department are not the agents and servants of 
the city for whose conduct it is liable, but act 
as officers charged with a public service, for 
whose negligence in the discharge of official 
duty no action lies against the city, and the 
maxim of respondeat superior has no applica- 
tion.”’ But Smith v. City of Rochester differed 
from the cases cited to support this proposi- 
tion, the facts being these: The common 
council directed the city fire department to as- 
semble at midnight of the 31st of December, 
1875, to take part in the celebration of the in- 
coming of the centennial year, and the plain- 
tiff, while passing along a street, was injured 
by a hose cart, through the negligence of the 
driver, while acting in obedience to the order 
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of the council. It was sought to distinguish 
this case from the others, upon the ground 
that, although the defendant’s horses and 
hose carts were purchased and designed for 
public service in the fire department, and were 
generally employed in that service, it was 
competent for the defendant to employ them 
in some other service, not of a public but 
purely of a private character, so as to render 
the defendant liable for damages arising from 
their negligence. But the court, three judges 
dissenting, held that the defendant was not 
responsible. ‘‘No reported case,’’ said Mi- 
LER, J.. ** sustains the principle that when the 
common council of a municipal corporation 
exceed the powers conferred by the charter 
of the city they represent by using the prop- 
erty of the city, as was done in this case, for 
purposes not recognized by law, the cor- 
poration is answerable for negligence in tbe 
management of such property. Such a rule 
would place in the hands of the members of 
the common council of a municipal corpora- 
tion a power to create liabilities of the tax- 
payers, which is without any precedent or au- 
thority of law, and which might be liable to 
great abuse. The decisions of the courts 
are, we think, ina contrary direction, and the 
cases establish beyond question that to au- 
thorize the conclusion that the order to the 
driver of the hose cart was justified by the 
common council, it should appear that there 
was express authority in the charter, or that 
ft was done in pursuance of some general 
authority to act for the corporation in 
reference tothe matter.’”” A case similar 
to this is that of Morrison v. Law- 
rence, 98 Mass. 219, an action for an in- 
jury sustained by the plaintiff’s intestate by 
the neg‘igent firing of a rocket by the defend- 
ant’s servant. A resolution had been passed 
by the common council under a statute au- 
thorizing the celebration of the Fourth of 
July, and the yeas and nays were not taken as 
required by law; and it was held, upon this 
ground, that there was no claim against the 
corporation, without passing upon the ques- 
tion, whether the city should be held liable, 
even if the purchase of the fireworks was 
duly authorized. See also Mayor v. Bailey, 2 
Den. 433; Buffalo Turnpike Co. v. City of 
Buffalo, 58 N. Y. 639; Anthony v. Inhabi- 
tants of Adams, 1 Metc. 284; Mayor v. Cun- 





liff, 2 Comst. 165; Ham v. Mayor, 70 N. Y. 
459; Eastman v. Meredith, 36 N. H. 285; 
Bailey v. Mayor, 3 Hill, 531; Neuert v. City 
of Boston, 120 Mass. 338; Thayer v. City of 
Boston, 19 Pick. 516; Lee v. Sandy Hill, 40 
N. Y. 440 








THE NINTH VOLUME OF THE AMERICAN 
DECISIONS.* 





The cases re-reported in this volume are from 
nine States and fourteen reports, viz.: 2 N. 
H.; 17 Mass.; 18 Johns.; 5 Johns. Ch.; 5 
and 6 Serg. & Rawle; 5 Harris & Johnson; 
1 Gilmer (Va.); 3 Murphey (N. C.); 1 
Hawks (N. C.); 1 Nott & McCord (S. C.), 
and 3, 4 and 5 Haywood (Tenn). They ex- 
tend over three years, from 1818 to 1821. 
Very full and reliable annotations are made to 
cases on the following subjects: Solemniza- 
tion of marriage; challenge; liability of 
stockholders in corporations ; replevin; prom- 
ise for benefit of another, statute of frauds; 
restraint upon alienation; dower; parol evi- 
dence to affect indorsement; charitable uses, 
and slander. We note the following cases on 
points not much discussed in the later reports : 

In Street v. Wern, 1 Hawks, 420, the par- 
ties having quarreled, they agreed to fight it 
out, the plaintiff first agreeing with the de- 
fendant that he would ‘clear him of the 
law.’* But being badly beaten he brought an 
action for assault, which the court held would 
lie. The consent, said Taylor, C, J., was 
void. Hall, J., while compelled to follow the 
rule laid down in Boulter v. Clark, Bull N. 
P. 16, and agreeing that in case of an indict- 
ment the consent would not stand in the way 
of a conviction, doubted ‘‘ how far a person 
is enabled to recover damages after having 
agreed to take his chance in a combat, and 
after the event had proved the miscalculation 
he made on his own strength; considering it 
merely as a violation of a private right, I 


| should say, volenti non fit injuria.’’ In Salem 


Bank v. Gloucester Bank, 17 Mass. 1, it was 
held that a bank would not be responsible on 


*The American Decisions, containing all the cases of 
general value and authority decided in the several 
Stutes, from the earliest issue of the State Reports to 
the year 1869. Compiled and annotated by JOHN PRoF- 
¥aTT, LL. B., author of “‘ A Treatise on Jury Trial, 
ete.” Vol. IX. San Francisco: A. L. Bancroft & Co, 
1879. 
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otes purporting to be its notes which were 

‘olen after the cashier had issued them, and 
the signature of the president was forged, al- 
though the same were negotiated and were 
presented by a bona fide holder. In answer to 
the argument that the negligence of the offi- 
cers of the bank in keeping the paper so pre- 
pared that the theft and forgery were possible, 
rendered it liable, Parker, C. J., said: 


“Tf because these notes, left carelessly in an unfin- 
ished state, were stolen, and the president’s name 
forged to them, the corporation are bound to pay them, 
then, also, if the paper not filled up at all had been 
stolen, and so used by the felon, the corporation would 
have been liable. But this would be strange doctrine. 
If a merchant should prepare promissory notes or 
bills of exchange for his signature upon an expected 
contract, and should leave them in his desk, and some 
one should steal them and forge his name, can it be 
supposed he would be obliged to pay them? If not, 
why should a bank under similar circumstances be lia- 
ble? * * * There is no instance in the books of any 
liability like that which is contended for in this case. 
The only case which has any resemblance to it is that 
of Herbert v. Paget, 1 Lev. 64, where the keeper of the 
records was held answerable for an alteration in them 
although made without his knowledge, and which he 
could not prevent. But this was decided by two judges 
only against Twisden, and the two rested their decision 
upon the strict principle that the defendant having 
undertaken, as a public officer, to keep the records at 
his peril, was answerable for them. But neither the 
cashier of the bank nor the corporation are public 
officers.” 


Slander cases are numerous as ever. In 
Mayrani v. Richardson, 1 N. & McC. 347, the 
plaintiff, who had been a candidate for Con- 
gress, sued for slanderous words uttered by 
the defendant during the campaign, alleging 
that he was a man of weak mind, and could 
not be depended on. He averred that the 
electors believed it, and that in consequence 
he lost the election. It was held that there 
was nothing actionable in these words. Nort, 
J., said: 


“No words are actionable unless they are false and 
malicious, but words may be false and malicious and 
not actionable. Thus, to say of a young lady, that 
she is not handsome, might be both false and mali- 
cious, but it would not be actionable. ‘lhe defendant 
might not have been able to prove that the plaintiff’s 
mind had been impaired by disease, or that he was not 
qualified to fill the important station for which he 
offered his services, yet it might have been his opin - 
ion. He might have been actuated by the utmost 
malice, but it may have been his opinion still. Itisa 
ease not susceptible of proof. The Constitution has 
fixed no grade of mind, which is necessary to qualify 
a person for a seat in Congress; neither have we any 
intellectual scale by which to measure the understand- 
ing. It is a question on which a man may differ in 
opinion from all the rest of the world, on which he has 
a right to differ from them all, and to express his opin- 
ion. * * * To say of a lawyer that he was not witty 
by which he lost a fee; of a clergyman that he was not 
eloquent, by which he failed to geta place; or of a 








woman that she was not handsome, by which she lost 
her marriage; all these are mere matters of opinion, 
which furnish no standard by which the truth can be 
determined, and of which every person has a right to 
judge for himself; and such I have shown the words 
in the principal case to be.” 


To impute the commission of a crime to a 
man is actionable per se, although he may not 
be liable to punishment for it, as being out of 
the State where it was committed, or having 
received a pardon. Shipp v.McCraw, 3 Mur- 
phy, 463. 

The rule of caveat emptor applies to a sher- 
iff’s sale; hence a purchaser at such a sale 
can not object to taking a deed, and paying 
the purchase-money, on account of a defect in 
title when the sale isfair: Smith v. Painter, 
* S. & R. 223. A sale by a sheriff to satisfy 
an execution of goods locked up in an apart- 
ment of a house, and not exhibited to the bid- 
ders, is void: Ainsworth v. Greenlee, 3 Mur- 
phey, 470. A stockholder ejected from a cor- 
poration without notice, will be restored by 
mandamus: Delacey v. Neuse River Nav, 
Co., 1 Hawks. 274. In People v. Goodwin, 18 
Johns. 187, and Commonwealth v. Cook, 6 S. 
& R. 577, the Supreme Courts of New York 
and Pennsylvania delivered lengthy opinions on 
the power of a court in a criminal case to dis- 
charge a jury, both courts arriving at the same 
conclusion, viz.: that no such power exists 
without the consent of the prisoner, except in 


|. cases of absolute necessity. State v. Buchan- 


an, 3 H. & J. 317, rules that a writ of error 
will lie, at the instance of the State, in a crim- 
inal prosecution. A bequest of a fund to 
trustees, to be applied towards ‘‘ feeding, 
clothing, and educating the poer children be- 
longing to the congregation of St. Peter’s 
Protestant Episcopal Church in the city of 
Baltimore,” is vague and indefinite, and, there- 
fore, void. Dashiell v. Attorney-General, 5 
H. & J. 392. 








WILL—LEGACY. 


ANDERSON v. HAMMOND. 


Supreme Court of Tennessee, April Term, 1879. 


The testator by his will, after making his wife resi- 
duary devisee and otherwise providing for her, 
added that it was his “will and desire” that she 
should pay his nephew “for the purpose of educating 
him,” a certain sum annually, commencing at a fixed 
date until he came of age. The nephew died over 
two years after that date, but before he came of age. 
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Held, that the legacy was valid and a personal charge 
on the wife, but ceased on the death of the legatee. 


CooreR, J., delivered the opinion of the Court. 

By his will, John Randolph made his wife, Sta- 
tira, his residuary legatee, and also directed cer- 
tain funds to be invested in a plantation for her 
sole use for life, and at her death to be sold, one- 
half of the proceeds to go to the heirs of his sister 
Sarah Lyell, and the other half to be at the dis- 
posal of his wife. “It is further my will and de- 
sire,”’ he says, “‘that my beloved wife Statira 
shall pay two hundred dollars, commencing lst of 
January, 1861, to my nephew, John Lyell, for the 
purpose of educating him, said sum of two hun- 
dred dollars to be paid annually until said John 
Lyell is of age.” The testator’s wife, Statira. and 
J. P. C. Hammond were appointed executors of the 
will, and qualified as such in November, 1859, 
when the will was proven. 


John Lyell lived with his parents in Texas.: 


He would have come of age in 1866, but died on 
the 22d of April, 1863. No part of the money be- 
queathed for the purpose of educating him was 
ever paid to him, or used for that purpose. The 
widow of the testator afterwards intermarried with 
James G. Moore. 

On the 15th of December, 1871, the present bill was 
filed by J. A. Anderson, as adminstrator of Jobn 
Lyell against Moore and wife, J. C. P. Hammond, 
and the sureties on the executor’s bond to recover 
against each of them “ individually,” the amount 
of the two hundred dollars annuity with interest. 
Pending the suit, Statira Moore died, and her hus- 
band, qualified as her personal representative, and 
there was a revivor against him as such. 

The chancellor, on final hearing, gave a decree 
in favor of the complainant against Moore, as ex- 
ecutor of his wife, for the full amount claimed, 
namely, two hundred dollars a year from 1861 to 
1866 with interest, and dismissed the bill as to the 
other parties. Moore alone appealed. 

It is argued against the complainant's entire right 
of recovery, that the words of the will in favor of 
his intestate are not sufficient to fix a charge upon 
the legazee, being expressive merely of a wish or 
request which she may disregard. 

It is the intention of the testator which is to be 
sought after, and the real question, in all cases of 
precatory words in a will, is whether the wish, or 
desire, or recommendation expressed by the testa- 
ter, is meant to govern the conduct of the party to 
whom it is addressed, or whether it is merely an 
indication of that which he thinks would be a rea- 
sonable exercise of the discretion of the party, 
leaving it, however, to the party to exercise his 
own discretion. Williams v. Williams, 1 Sim. N. 
§. 358; Bernard v. Minshull, Johns. (Eng. Ch.) 
276; Van Duyre v. Van Duyre, 1 McCarter, 397. 
We have two cases of our own which illustrate the 
rule in both its aspects: Anderson v. McCullough, 
83 Head, 614; Thompson v. McKisick, 3 Hump. 631. 
The words of the testator, in this instance, admit 
of no doubt: “It is my will and desire” that my 
wife “‘ shall pay.”’ It would have been difficult for 
him to have used language more expressive of pos- 
itive intent on his part ‘‘ to govern the conduct of 





the party to whom it is addressed.” And itis by 
precisely the same words—“ it is my will and de- 
sire’’—that he gives to the widow herself all the 
rights she acquired by the will. 

A mere charge on land, payable at a future day, 
will not, it seems, ordinarily vest until the time of 
payment; andif the legatee die beforehand, the 
estate will go to the devisee freed from the charge. 


Pawlett v. Pawlett, 1 Vern. 321; Phipps v. Lord 


Mulgrave, 3 Ves., 613. But where the legacy is 
made a personal charge on the devisee, and is so 
given as to vest upon the death of the testator, the 
payment being deferred, the death of the legatee 
before the time of payment will not affect the right 
of his personal representative to recover the legacy. 
Hodgson v. Rawson, 1 Ves. 44; Jeal vy. Titchener, 
1 Bro. C. C. 120; Manning v. Herbert, Amb. 575. 
So if a direct bequest of a given sum be made toa 
legatee for a particular object or purpose, defined 
by the will, the object or purpose being exclusively 
for the benefit of the legatee, and the application 
of the money not express!y controlled by the will, 
equity will not undertake to compel the application, 
and the death of the legaice will not affect the 
right of recovery. Thus, where money 80 
given is directed to be invested in an annuity, it 
will go upon the death of the annnitant immediate- 
ly after the testator, to the administrator. Yates 
v. Compton, 2 P. W. 308. So where estates were 
given in trust to pay a certain sum of money an- 
nually to three children during the life of their 
father and one die, his administrator will be entitled 
to take hisshare. Lewis v. Lewis, 16 Sim. 266. So 
where money is given to an infant to bind him as 
an apprentice, and he die before attaining the 
proper age for being bound out. Barlow v. Grant, 
1 Vern. 255. And, a fortiori, if the infant live, but 
for any reason the money be not applied to the 
specified purpose. Barton v. Cooke, 5 Ves. 461; 
Gough v. Bult, 16 Sim. 45. Our own cases are 
direetly in point. Laura Jane v. Hagen, 10 Hump. 
332; Lynch v. Burts, 1 Heisk, 600. 

The rule in this class of cases is, that where the 
bequest is manifestly intended for the general ben- 
efit of the legatee, and the time of payment is post- 
poned for the convenience of the estate, the person 
or the property charged, or even for the supposed 
benefit of the legatee, the legacy vests at the death 
of the testator, and the death of the legatee before 
payment will not divest it. Sidney v. Vaughan, 2 
Bro. P. C. 254; Fonerau v. Fonerau, 3 Atk. 645; 
Lane v. Goudge, 9 Ves. 225; Noel v. Jones, 16 Sim. 
309. The rule has been applied where a father de- 
vised a farm and stock to one son, upon condition 
that he annually, for seven years, pay a certain 
sum to another son, and the latter died withia the 
seven years. Bowker v. Bowker, 9 Cush. 579. The 
reason being that the testator clearly intended the 
gross sum of the instalments as the legacy of the 
second son, and extended the payments for the 
benefit of the first son. 

I do not find, nor have the Jearned counsel pro- 
duced any authorities to show that the rule has 
been extended to direct annuities, or cases where 
the only bequest is in the payments directed to be 
made, and the payments have been fixed at inter- 
vals in the future, with reference to particular cir- 
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cumstances in relation to the legatee, which might 
render it doubtful whether the legacy would ever 
be wanted, or wanted beyond a part of the pay- 
ments. Birdsall v. Hewlett, 1 Paige, 32. There is 
a large class of such cases, where it has either 
been held or taken for granted that the payments 
end with the death of the legatee. ; 

An annuity, or anuual charge, may be for any 
period designated by the grantor, and charged on 
realty or personalty, corpusorincome. Morgan v. 
Pope, 7 Cold. 541, 547. The devisee of property 
charged is usually personally liable for the pay- 
ment of the charge. Hill v. Sharp, Thomp. Cas. 
188; Glenn v. Fisher, 6 Johns., Ch. 33; Sarkin v. 
Mann, 53 Barb. 267; Cole v. Cole, 53 Barb. 607. 
And may be made so directly, without charging 
the property. Armstrong v. Armstrong, 4 Baxt. 
357. 

If the annuity or annual charge be for the main- 
tenance of a particular person, without more, the 
conclusion would seem irresistible that the burden 
would cease with the life of the person to be main- 
tained. And the additional limitation that the 
charge terminate on the coming of age or mar- 
riage of the beneficiary cannot change the nature 
of the legacy. The remedy in each case, in the 
event of a breach, would be the actual damage. 
Armstrong v. Armstrong, 4 Baxt. 357. So if the 
maintenance be coupled with conditions touching 
the mode of performance, the party charged may 
insist upon compliance. Thus, where the testator 
gave the residue of his estate to the son, and di- 
rected that his daughter should reside with and be 
maintained by him so long as she remained un- 
married, it was held that so long as the son was 
willing the daughter should reside in his house, 
she was not entitled to any maintenance unless she 
did reside with him, Wilson v. Bell, L. R. 4 Ch. 
App. 581. Of course, if for any reason such resi- 
dence was improper, a court of chancery would fix 
a pecuniary charge in lieu thereof. Hill v. Sharp, 
Thomp. Cas. 188. Or impound a sufficiency of the 
estate to raise the annual charge. Morgan v. Pope, 
7 Cold. 541. The death of the beneficiary, in all 
such cases, would, it cannot be doubted, at once 
terminate the charge. 

We see no reason why the same rule should not 
apply to an annual charge for educating a person, 
which is in the nature of maintenance, where such 
person dies before the expiration of the time when 
the annual charge is to cease. 

The question is, of course, one of intent, and in 
this class of cases to continue the charge for the 
benefit of the estate of the legatee, after the lega- 
tee has by death ceased to need it, would be not 
to carry out an intent, but to make one. No rule 
of law requires such a construction, nor has a 
single case been adduced, or found, which so ad- 
judges. 

The charge in this case is clearly upon the widow 
as devisee, not as executrix, and she being in any 
event primarily liable, her appeal would not bring 
up the case as co-executor. The liability of the 


subsequent husband of the devisee terminated with 
her death, a relic perhaps, of the lore of the past, 
but the law of this State until modified by the act 








of 1877, ch. 79. Jones v. Walkup, 5 Sneed, 135; 
Allen v. McCullough, 2 Heisk. 183. And the bill 
does not seek to reach the property devised as be- 
ing subject to the charge. 

The decree will be modified by reducing the 
amount of the recovery, in accordance with this 
opinon, and affirmed. 

The bill, although somewhat equivocal in its form, 
does expressly ask for a decree against all the de- 
fendants “‘ individually,’’ and the decree is there- 
fore, within the pleadings. The devisee could 
have made payment of installments of 1861 and 
1862, and having never offered to pay anything, 
should be charged with interest. 

The complainant will pay the costs of this court, 
and the cost of the court below will be paid as de- 
creed by the chancellor. 


iin. 
——_— 


HUSBAND AND WIFE — ACTION BY WIFE 
FOR LOSS OF SOCIETY OF HUSBAND. 








WESTLAKE v. WESTLAKE. 





Supreme Court of Ohio, December Term, 1878. 
| Filed May 6, 1879.] 


1. A WIFE MAY MAINTAIN an action for the ioss of 
the society and companionship of her husband, against 
one who wrongfully induces and procures her husband 
to abandon or send her away. But the acts of defend- 
ant causing the injury must have been malicious. 

2. IN SUCH AN ACTION the declarations of the hus- 
band, made in the absence of the defendant, as to the 
cause of his abandoning or putting his wife away, are 
inadmissible. 


Error reserved in the District Court of Jackson 
county. 

The original petition is as follows: 

‘‘ The plaintiff, Cassander Westlake, for her cause 
of action, complains of said defendants for that 
said Welling B. Westlake is the son of said Joseph 
Westlake, and that she was married to defendant, 
Welling B. Westlake, on the 17th day of Septem- 
ber, A. D. 1867, in Jackson county, Ohio, and ever 
since has been and now is his lawful wife. That 
on the 21st day of October, A. D. 1873, at said 
county, said Welling B. Westlake was the husband 
of said plaintiff, and the said Joseph Westlake, 
well knowing the same, on said 21st day of October, 
A. D. 1873, and on divers other days and times 
prior thereto, wrongfully, unlawfully and mali- 
ciously, without any just cause or provocation 
therefor, in order and for the express purpose of 
enticing and procuring the said Welling B. West- 
lake, her said husband, to become alienated in 
feeling and affection for, and disgusted at and with 
the plaintiff as his wife, wickedly, willfully and 
maliciously spoke of and concerning her, said 
plaintiff, to her said husband, and divers good peo- 
ple, and caused to be circulated and to be told to 
her said husband for the purposes aforesaid, divers 
false, scandalous and defamatory words of and 
conceruing her, the said plaintiff, expressly in or- 
der to procure and cause said Welling B. Westlake 
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to believe his said wife was an unchaste woman 
and to cause him to become alienated from her and 
despise and refuse to live with her, and to induce 
said Welling B. Westlake to drive and banish her, 
said plaintiff, from the house, society and compan- 
fonship of her said husband, and in order to further 
procure and induce her said husband to become 
alienated from her, and drive and banish her from 
the house and companionship of her said husband, 
the said Joseph Westlake promised and proposed 
to reward the said Welling B. Westlake with prop- 
erty and money if he would expel and drive her, 
said plaintiff, from his home and companionship; 
and the plaintiff further avers that by reason of the 
false, scandalous and defamatory words spoken and 
circulated as aforesaid, by said Joseph Westlake, 
of and concerning her, this plaintiff, and by rea- 
son of the promise of reward by him made to said 
Welling B. Westlake, and causing the same to be 
believed and relied on by her said husband for the 
purposes aforesaid, caused the said Welling B. 
Westlake to become so alienated and disaffected 
from and towards this plaintiff as his wife, that the 
said Welling B. Westlake, on said 21st day of Octo- 
ber, A. D. 1873, against the will and consent of this 
plaintiff, caused her, this plaintiff, to be removed 
from the home, society and companionship of her 
said husband, and then and there, by reason of the 
said conduct and sayings of said Joseph Westlake, 
the suid Welling B. Westlake, against the plaintiff's 
will and without her consent, but in compliance 
with the request, orders and commands of said de- 
fendant, Joseph Westlake, did take said plaintiff with 
a small amount of personal property in a wagon and 
hauled her and said property to the distance of 
seven miles, and there unloaded and deposited her 
and said property into a small tenement-house on 
the land of T. C. Mitchell, and from thence, hith- 
erto, by reason of the conduct and sayings of 
said Joseph Westlake, refuses to permit her. said 
plaintiff, to return to him, said Welling B. West- 
lake, and cohabit with him as his wife, and refuses 
to provide for and support her or to contribute 
anything towards her support, although said plain- 
tiff has since repeatedly applied to said Welling B. 
Westlake personally, to permit her to retarn to 
him as his wife and to live with him as such. She 
further avers said Welling B. Westlake, her hus- 
band, has no just or other cause to refuse to re- 
ceive her back as his wife, than the false and slan- 
derous sayings and unlawful doings of said defen- 
dant, Joseph Westlake. She further avers she is 
damaged by reason of the premises, by said de- 
fendant, Joseph Westlake, in the sum of five thou- 
sand dollars. She further says her said husband, 
Welling B. Westlake, ever since said Joseph West- 
lake induced her said husband to cause and com- 
pel the said plaintiff to leave and be taken away 
from her said husband, as above averred, the said 
Welling B. Westlake is unkind to and unfriendly 
with the plaintiff, and refuses and is unwilling to 
join with her in this action as plaintiff against said 
Joseph Westlake, and plaintiff therefore makes 
her said husband party defendant with said Joseph 
Westlake in this action. Plaintiff therefore asks 
judgment by reason of the premises against said 





defendant, Joseph Westlake, for her damages as 
aforesaid averred and sustained, to wit: for five 
thousand dollars, and for costs.”* 

The defense was a general denial of the facts 
stated in the petition. ‘There was a verdict for the 
plaintiff for $1,700. 

The defendant moved for a new trial on the 
grounds, among others: 1. That the petition does 
not state facts sufficient to constitute a cause of 
action. 2. That the court erred in admitting the 
admissions of the husband, made to divers persons, 
in the absence of the defendant: that he was com- 
pelled to separate, for a time, from his wife be- 
cause of the interference of the defendant, Joseph 
Westlake. 3. That the court erred in refusing to 
charge the jury as requested by the defendant. 
This motion was overruled to which the defendant 
excepted. 

On the trial the defendant took a bill of excep- 
tions setting out all the evidence, from which it 
appears that the plaintiff, against the objection of 
the defendant, was permitted to prove, by several 
witnesses, declarations of the husband, made in 
the absence of the defendant, to the effect that the 
old man (Joseph) was doing all he could to sepa- 
rate them (husband and wife), to which exceptions 
were saved. 

It further appears that the defendant requested 
the court to charge the jury as follows: ‘If you 
find that the defendant, Joseph Westlake, caused the 
separation, yet you should not render a verdict for 
the plaintiff, unless you find the defendant malic- 
iously caused the separation *» Which charge the 
court refused to give, and the defendant excepted. 

Judgment was entered on the verdict to reverse 
which the plaintiff in error, Joseph Westlake, in- 
stituted these proceedings. 

GILMORE, C. J., delivered the opinion of the 
court: 

The objection that the original petition does not 
state facts sufficient to constitute a cause of action, 
raises this question: Can a wife maintain an 
action, in her own name, for the loss of the society 
and companionship of her husband against one 
who wrongfully induces her husband to abandon 
or send her away? 

In answering this question, in view of the legis- 
lation of our own State on the subject of the rights 
of married women, it becomes necessary not only 
to look to the doctrine ef the common law on the 
subject, but also to examine the reasons upon 
which its doctrines rest. 

In the early period of English jurisprudence, the 
personal and marital rights of wives were, in some 
respects, exclusively cognizable in the spiritual 
courts, and, in other respects, so far as they were 
recognized at all, in the courts of common law. 

The common law considers marriage in no other 
light than a civil contract, some of the incidents of 
which will be mentioned hereafter. But the holi- 
ness of the matrimonial state is left entirely to the 
ecclesiastical law, the temporal courts not having 
to consider unlawful marriage as sinful, but mere- 
ly as a civil inconvenience. The punishment, 
therefore, or annulling of incestuous, or other un- 
scriptural marriages, is the province of the spirit- 
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ual courts, which act pro salute anima. 1 Bla. 482. 
The spiritual courts also had cognizance of matri- 
monial causes or injuries respecting the rights of 
marriage. Sir W. Blackstone enumerates five of 
such causes, the third of which is: ‘‘ The suit for 
restitution of conjugal rights, which is brought when- 
ever either the husband or wife is guilty of sub- 
straction, or lives separate from the other without 
any sufficient reason, in which case the ecclesias- 
tical jurisdiction will compel them to come together 
again.’’ 3 Bla.94. ‘In the civil law, the husband 
and wife are considered as two distinct persons, 
and may have separate estates, contracts, debts, 
and injuries, and, therefore, in our ecclesiastical 
courts, a woman may sue and be sued without her 
husband.’’ 1 Bla. 444. 

It is unnecessary to inquire into the extent to 
which a wife could obtain redress for injuries to 
her personal or marital rights in the spiritual 
courts. The above quotations are made for the 
purpose of showing that, while it may be doubtful, 
in view ef arecent decision on the subject that 
will be noticed below, whether the common law 
regards the right of the wife to the consortium 
of her husband, as of such a nature that pecuniary 
damages can be given her for being wrongfully de- 
prived of it; yet, in a jurisdiction that was exer- 
cised concurrently with that of the common law, 
the rights of the wife, in these respects, were recog- 
nized and redressed when injured. The fact that 
instead of giving her damages for the loss of the 
consortium of her husband, the spiritual courts re- 
stored to her the thing itself, makes no difference 
in the principle involved. It is a distinct recogni- 
tion of the rights of the wife in this respect by the 
ecclesiastical law of England, which was founded 
on the principles of the civil law. 

But at common law the husband and wife are 
one person—that is, the very existence of the 
woman, together with all her personal rights, are 
suspended during the marriage, or at least are in- 
corporated and consolidated into that of the hus- 
band; and upon this principle, of a union of person 
in husband and wife, depend almost all the legal 
rights, duties and disabilities that either of them 
acquire by the marriage. By the marriage, the 
husband acquires an absolute title to all the per- 
sonal property of the wife, and a right to recuce 
her choses in action to possession and thereby 
make them his own: also, he becomes entitled to 
her labor and services, or the proceeds of ii, for 
which latter he may sue in his own name. An in- 
jury to the wife is, in legal contemplation, an 
injury to the husband only. For a slight battery 
of the wife the husband may recover damages, but 
for this he must join his wife in the action. If, 
however, she is beaten so enormously that the hus- 
band is deprived, for any time, of her company 
and assistance, the law then gives him an action 
in his own name for this beating, per quod consor- 
tium amisit, in which he shall recover a satisfaction 
in damages. 1 Bla. 442; 3 Ib. 139, 140. 

By comparison the difference between the civil 
law, as administered in the spiritual courts, and 
the common law, as administered in the temporal 
courts, in respect to the personal and marital rights 





of husband and wife, is plainly apparent. In the 
former they are regarded as distinct persons, and 
the wife could have her injuries, of which the 
courts had jurisdiction, redressed in her own name; 
while in the latter, they are regarded as one per- , 
son—the husband, whose name must always be 
used, either jointly with the wife or alone, for the 
redress of the injuries to the person or personal 
rights of the wife. 

If, in this State, the common law dominion of the 
husband over the property and personal rights of 
the wife has been taken away from him and con- 
ferred upon her, and remedies in accordance with 
the spirit of the civillaw have been expressly given 
to the wife for the redress of injuries to her per- 
son, property and personal rights—all of which [ 
hope to show has been done—then it must follow 
that she may maintain an action in her own name 
for the loss of*the consortium of her husband 
against one who wrongfully deprives her of it, un- 
less the consortium of her husband is not one of her 
personal rights. It has been already shown that 
this was one of her ecclesiastical law rights; aud I 
have said that it is doubtful whether it is one of her 
common law rights. But before coming to the 
case in which the question is discussed, I will recur 
briefly to the ecclesiastical law. The spiritual 
courts also had jurisdiction of defamation. In 
Palmer v. Thorpe, 4 Coke, 19, it is said: ** Touch- 
ing defamations determinable in the ecclesiastical 
court, it was resolved that such defamations ought 
to have three incidents,”’ the first of which is: 
‘‘That it concerns matters merely spiritual and 
determinable in the’ ecclesiastical court, as for 
calling him heretic, schismatic, adulterer, fornica- 
tor, etc.” 

And it was in consequence of such defamations be- 
ing regarded as matters merely spiritual, of which 
the spiritual courts had jurisdiction, thatthe tem- 
poral courts held such words as those above quoted 
not actionable per se; for if they were actionable 
in both the spiritual and temporal courts, then a 
party could be twice punished for the same words 
Byron v. Ernes, 12 Mod. 106; 2 Salkeld, 694. 
And here we have the reason why words imputing 
a want of chastity to a modest matron or a pure 
virgin, however publicly spoken, were not action- 
able at common law without an allegation of 
special damage. And here the test question under 
this rule of the common law may be asked: In an 
action of slander brought by a wife, the husband 
being joined for conformity, will the loss of the 
consortium of her husband in consequence of the 
speaking of slanderous words concerning her, con- 
constitute special dainage for which the action 
will lie? 

This question was very fully discussed and con- 
sidered in Lynch v. Knight and wife,9 H.L. 577. 
This was an action brought by a wife, her husband 
being joined as plaintiff for conformity, against L 
for a slander uttered by him to her husband, im- 
puting to her that she had been “all but seduced 
by M before her marriage, and that her husband 
ought not to suffer M to visit at his house;’’ and 
the special damage alleged was that, in conse- 
quence of the slander, the husband had compelled 
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her to leave his house and return to her father, 


whereby she lost the consortium of her husband. 
It was held that the cause of the complaint thus 
set forth would not sustain the action, inasmuch 
as the special damage relied upon did not arise 
from the natural and probable effect of the words 
spoken by the defendant, but from the precipita- 
tion or idiosyncracy of the husband in di~missing 
his wife from his house when he was only caution- 
ed not to let her mix in society. 

But Lord Campbell was of the opinion that a 
wife can maintain an action against a third person 
for words occasioning to her the loss of the con- 
sortium of her husband; and that, had the words 
contained a direct charge of adultery against the 
wife, he should have thought the allegation of 
special damage sufficient to support the action. 
In which view Lord Cranworth was strongly in- 
clined to concur. Lord Campbell further said: 
* Although this is a case of the first impression, if 
it can be shown that there is presented to usa 
concurrence of loss and injury from the act com- 
plained of, we are bound to say that this action 
lies. Nor can I allow that the loss of consortium, 
or conjugal society, can give a cause of action to 
the husband alone. If the special damage alleged 
to arise from the speaking of slanderous words, 
not actionable in themselves, result in pecuniary 
loss, it is a loss only to the husband; and although 
it may be the loss of the personal earnings of the 
wife, living separate from her husband, she can 
not join in the action. But the loss of conjugal 
society is not a pecuniary loss; though I think it 
may be a loss which the law may recognize to the 
wife as wel] as to the husband.” 

In the same case, Lord Wensleydale stated that 
he had considerable doubt upon the point, but that 
he had made up his mird that the action would not 
lie. He said: ‘It is contended that it may be 
supported by analogy to the action, which the hus— 
band may unquestionably maintain, for an injury to 
the wife per quod consortium amisit. I agree with 
Baron Fitzgerald that the benefit which the hus- 
band has in the consortium of the wife, is of a dif- 
ferent character from that which the wife has in 
the consortium of the husband. 


in one respect, it has a similar character. The as- 
sistance of the wife in the conduct of the house- 
hold of the husband, and in the education of hie 
children, resembles the service of a hired domes- 
tic, tutor or governess; is of material value, capa- 
ble of being estimated in money; and the loss of 
it may form the proper subject of an action, the 
amount of compensation varying with the position 
of the parties. This property is wanting in none. 
It is the protection of sach material interests that 
the law chiefly attends.”’ 

This case bears more directly upon the question 
under consideration than any other English case of 
which I am aware; for if the loss of the consortium 
of the husband is sufficient to constitute special 
damage, for which an action of slander weuld lie 
at common law, it seems to me that there can be no 
doubt that, under our statute, such loss will consti- 





The relation of ! 
husband and wife is in most respects entirely dis- 
similar from that of the master to the servant, yet, , 





tute a good cause of action in favor of the wife 
directly against one who wrongfully caused the loss ; 
and while the discussion leaves the question in 
doubt at common law, the grounds upon which the 
judges differ is clearly indicated. 

If the husband car maintain an action for the 
loss of the consortium of the wife, then, it seems to 
me, that Lord Campbell is clearly right when he 
says that he can not allow the action, for this cause, 
to the husband alone, and that the loss of conjugal 
society, though not pecuniary, is a loss which the 
law may recognize to the wife as well as to the 
husband. To avoid the force of this proposition, 
Lord Wensleydale impliedly concedes that the hus- 
band can not maintain an action for the loss of the 
consortium of the wife alone, by showing that it is 
the loss of her services, which are of material value, 
and not the loss of her society, which is of no pe- 
cuniary value, that constitutes the gist of the ac- 
tion which the husband may maintain for an injury 
to the wife; but when the action is well brought 
for loss of services, it isto be inferred that the jury 
may, as they always do, give damages, varying 
with the position of the parties, commeysurate with 
the real injury, including the loss of consortium. 
This unsatisfactory state of the common law, in 
reference to the rights of the wife, is, I apprehend, 
partly owing to the subject being cognizable in two 
jurisdictions, and partly to the common iaw unity 
of person in husband and wife, and the legal inci- 
dents that flow from this unity, both of which were 
noticed above. 

Having shown the doubtful aspect of this ques- 
tion at common law, it will be my object now to 
show that the reasons that gave rise to those doubts 
either never existed in this State, or that they have 
been swept away by legislation. 

In the first place, the subject of marriage and 
marital rights has never been cognizable in two in- 
dependent jurisdictions in this State; hence, in 
defamations, there was no danger of a person being 
twice punished for the same words; aud, conse- 
quently, it has long been the settled law of this 
State, that words imputing a want of chastity toa 
woman, married or single, are per se actionable. 
Sexton v. Todd, Wright, 317, Watson v. Trask, 6 
Ohio, 532; Reynolds v. Tucker, 6 Ohio St. 516. In 
this respect, therefore, the law of this State has 
never been in accord with the common law. 

Neither could a suit for restitution of marital 
rights ever have been maintained in any of the 
courts of this State, as it could in the ecclesiastical 
courts of England; and, hence, none of the em- 
barrassments that grew out of two jurisdictions 
having cognizance of different branches of the 
same subject-matter, have ever existed here. With 
us whatever rights, legal or equitable, are recog- 
nized to the wife, she may defend when threat- 
ened, or redress when injured, by actions in her 
own name, 

In the next place, let it be admitted that at com- 
mon law, Lord Wensleydale is correct in saying 
that the benefit which the husband has in the con- 
sortium of the wife is of a different character from 
that which the wife has in the consortium of the 
husband, and that the difference consists in the fact 
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that the wife, in some respects, resembles a hired 
domestic, to whose services the husband isentitled 
in his own right; let us see if this doctrine of the 
common law has not been overthrown by the legis- 
lation of this State. 

By the act of 1861, S. & S. 389, ‘‘ all personal 
property including rights in action, belonging to 
any woman at her marriage, or which may have 
come to her during coverture by gift, bequest or 
inheritance, or by purchase with her separate money 
or means, or be due as the wages of her separate 
labor, or have grown out of the violation of any of 
her personal rights, shall, together with all income, 
increase and profit thereof, be and remain her sep- 
Grate property, and under her sole control.’’? Sec- 
tion 28 of the civil code, as amended March 30, 
1874, provides as follows: ‘‘ Where a married 
woman is a party, her husband must be joined with 
her, except when the action concerns her separate 
property, or is upon a written obligation, contract, 
or agreement signed by her, or is brought by her to 
set aside a deed or will, or if she be engaged as 
owner or partner in any mercantile business, and 
the cause of action grows out of, or concerns such 
business, or is between her and her husband, she 
may sue or be suedalone. * * * Butinnocase 
shall she be required to prosecute or defend by her 
next friend.”’ 

This legislation in effect abolishes the common 
law unity of personin husband and wife, so far as 
that unity is represented solely by the husband; 
and in its stead introduces a rule analogous 
to that of the civil law, by which the wife is so 
far regarded as a distinct person that she may have 
her separate property, contracts, credits, debts, 
and injuries growing out of a violation of any of 
her personal rights, all of which shall be and re- 
main under her sole control; and in matters con- 
cerning them, or any of them, she may sue or be 
sued alone. Even the wages due for the wife’s 
separate labor, which are of material value, capa- 
ble of being estimated in money, and to which the 
common law chiefly attends in giving the husband 
*u action for an injury to the wife, by reason of 
which he lost her services, has been taken from the 
husband and given to the wife. Not only this, but 
sie may sue for such wages, and also for such in- 
jary.in her own name, and the husband cannot, 
without her consent, acquire any interest in either. 

Consequently, in this respect at least, under our 
legislation, the benefit which the wife has in the 
consortium of the husband is equal to that which 
the husband has in the consortium of the wife. If, 
at common law, the husband could maintain an 
action for the loss of the consortium of the wife, I 
see no reason why, under our law, the wife cannot 
maintain an action for the loss of the consortium of 
the husband. And if it be said that it was the loss 
of the services of the wife that constituted the 
gist of the husband’s action in such cases, it ts a 
sufficient answer to it to say that the reasons upon 
which this rule of the common law rested, either 
never existed, or have ceased to exist, in this State. 

In Clark v. Harlan, 1 Cin. Sup. Ct., 418, it is 
held that the wife may maintain an action for the 
loss of the conjugal society of her husband. In 

















Cooley on Torts, 227, in a note referring to Lynch 
v. Knight, supra, the learned author closes by say- 
ing: ‘*‘We see no reason why such an action 
should not be supported, where, by statute, the 
wife is allowed for her own benefit to sue for per- 
sonal wrongs suffered by her.”’ 

Is the right of the wife to the consortium of the 
husband one of her personal rights? If it is, then 
the statute makes the right of action growing out 
of an injury to the right, the separate property of 
the wife, for which the code gives her a right to 
sue in her own name. 

Before marriage the man and woman are en- 
dowed with the same personal rights. If underno 
disability each is competent to contract. When 
the agreement to marry is entered into, but before 
its consummation, each has the same interest in 
it, and either may sue for a breach of it by the 
other. In this State, neither the husband nor wife 
unconditionally surrenders their personal rights by 
consummating the contract of marriage. On the 
contrary each acquires a personal as well as a legal 
right to the conjugal society of the other, for the 
loss of which either may sue separately. A ma- 
jority of the court are of the opinion that there is 
a good cause of action stated in this petition. 

Did the court errin admitting the declarations 
of the husband, made in the absence of the de- 
fendant, to the effect that the defendant was doing 
all he could to bring a separation between the 

» plaintiff and her husband? We think it did. This 
was clearly hearsay testimony and nothing else. 

In an action for enticing away the plaintiff's 
wife, the declarations of the wife are not admissi- 
ble in evidence. Winsmore v. Grunbank, Willes R. 
577. The confessions of the wife, in an action by 
the husband against her seducer, are not evidence 
against the defendant. Bull. N. P. 28. So, in an 
action against a third party for inducing the plain- 
tiff’s husband to send her away, the declarations of 
the husband, made in the absence of the defend- 
ant, are not admissible in evidence. 

Did the court err in refusing to charge that, to 
entitle the plaintiff to recover, the defesdant must 
have maliciously caused the separation of the hus- 
band and wife? 

This charge ought to have been given. The term 
malice as applied to torts, does not necessarily 
mean that which must proceed froma spiteful, 
malignant or revengeful disposition, but a conduct 
injurious to another, though proceeding from an 
ill-regulated mind, not sufficiently cautious before 
it occasions an injury to another. 11 Serg. & Rawle, 
39, 40. If the conduct of the defendant was unjus- 
tiflable and actually caused the injury complained 
of by the plaintiff, which was a question for the 
jury, malice in law would be implied from such 
conduct, and the court should have so charged. 

For error in admitting the declarations of the 
husband, and in refusing to charge as requested, 
the judgment must be reversed, and the cause re- 
manded to the court of common pleas fora new 
trial. 

WHITE AND Oxey, J. J., concur in the re- 
versal, but are of opinion that no cause of action 
is shown in the record. 
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RIGHT OF CIVIL REMEDY FOR DEBT ARIS- 
ING FROM A FELONY. 


EX PARTE BALL. 
IN RE SHEPHERD. 





English Court of Appeal, March, 1879. 


1.—PROOF—BANKRUPTCY OF THIEF—FAILURE TO 
PROSECUTE—RIGHTS OF TRUSTEE IN BANKRUPTCY 
OF PERSON ROBBED.—The bankrupt had been a clerk 
in a bank, and had embezzled money of his employers 


and absconded. Some members of the banking firm, ( 


being reluctant to prosecute, had told the bankrupt’s 
friends that he had better leave the country, but after- 
wards gave instructions for his apprehension. The 
bankrupt could not be found. The bank tendered a 
proof in his bankruptcy for the amount embezzled, and 
subsequently went into liquidation, when the trustee 
applied for admission of the bank’s proof. Held, by 
Bacon, C. J. (reversing the decision of the registrar 
of the county court), that the bank had done its duty 
in using reasonable endeavors to bring the offender to 
justice, and could prove in his bankruptcy. Held, by 
the Court of Appeals (affirming the decision of Bacon, 
C. J.), that the proof must be admitted. 


2. PER JAMES AND BRAMWELL, L.JJ. — “ The 
trustee in bankruptcy of a person who has been rob- 
bed can prove in the offender’s bankruptcy for the 
amount stolen, though the offender has not been pros- 
ecuted. The trustee represents, not the injured per- 
son, but his creditors, and the necessity, if any, of 
prosecuting the offender before a civil claim can be 
maintained in respect of the wrong, is a personal duty 
which does not extend to the injured person’s trustee 
in bankruptcy. The trustee will be allowed to prove, 
notwithstanding that the injured perscn has himself, 
without having prosecuted, tendered a proof in the of- 
fender’s bankruptcy. A voluntary assignee of the 
debt may possibly not be relieved from the duty to 
prosecute.” 


3. PER BAGGALLaY, L. J. — “It is the policy of 
the law that a person injured by a felonious act giving 


rise to a cause of action is not allowed to maintain his * 


civil claim until he has done his best to bring the of- 
fender to justice; but the duty no longer exists when 
the offender thas been brought to justice by another 
person injured by a similar offense, or where the of- 
fender has died, or escaped from the jurisdiction 
without want of diligence on the injured person’s 

The representatives of the injured person are 
in no better position than his.” 


Appeal from Bacon, C. J. 


John D. Shepherd, a clerk to Messrs. Willis, Per- 
cival & Co., bankers, in Lombard street, being 
suspected of falsifying his accounts, directions 
were given on the 15th of March, 1877, that his 
books should be examined. On the following day 
he absconded. When his books were looked into 
defalcations to the extent of some hundred pounds 
were discovered, but on the 24th of March the 
bankers received a letter from him confessing that 
he had robbed them of £7,852 19s. On the 26th the 
bankers gave instructions, in pursuance of which a 
warrant for Shepherd’s apprehension was, on the 
28th, putinto the hands of a detective who searched 
for, but was unable to find, him. On the 4th of 
May, Shepherd was adjudicated bankrupt, and the 





bank tendered a proof against his estate for the 
amountembezzled by him. The bank having sub- 
sequently gone into liquidation, William Turquand, 
the trustee, applied that the bank’s proof against 
Shepherd’s estate should be admitted. 

The registrar of the Greenwich County Court 
rejected the proof on the grounds that Willis, Per- 
cival & Co. ‘‘ did not take proper steps to prose- 
cute”? the bankrupt; that instructions for the 
warrant were not issued from the 16th to the 26th 
of March; and that it appeared from the evidence, 
practically uncontradicted, of H. Roome, the 
brother-in-law, and T. G. Shepherd, the brother 
of the bankrupt, that Mr. Tomkins, Sr., one of the 
partners in the firm of Willis, Percival & Co., ‘‘was 
wholly adverse to a prosecution, and that he was, 
in fact, desirous that the bankrupt should escape.”’ 
The registrar also relied upon ex parte Elliott, 3 
Mont. & A. 110, as showing that there could be no 
proof on an embezzlement before prosecution. 
Turquand appealed. 

The following was the material evidence. 

H. Roome deposed :—Witness and T. G. Shep- 
herd, on the 17th of March, 1877, went to the bank 
and saw Mr. Tomkins, senior. They were told 
that there was £200 missing, and were desired to 
call again. On the 19th they went and again saw 
Tomkins, who, after telling them that the matter 
was much more serious than they thought, sud- 
denly asked witness, ‘*‘ Do you know where he is?”’ 


#| Witness said ‘*‘ No,’’ and Tomkins said, ‘** Ah! I do 


not wish to know,” or to that effect. Being fur- 
ther questioned,witness added ‘* The words, as near 
as [recollect were, ‘ My advice is that he should go 
out of the country, to America, or elsewhere ’"— 
something to that effect.”” Mr. Tomkins, Jr. (an- 
other partner in the firm of Willis, Percival & Co.), 
then came in, holding in his hand a slip of paper, 
on which were written four figures, beginning, wit- 
ness thought, with a 2, and said, ‘‘ This is much 
more serious than we thought,’’ or something to 
that effect: ‘‘I think we shall have to take legal 
proceedings ;’’ whereupon Tomkins, Sr., replied, 
“Never mind, that need make no difference 
to what I have already told you.’’ On the 22d, 
witness, with the bankrupt’s wife, again called at 
the bank and saw Tomkins, Sr. Mrs. Shepherd said 
she would use her influence to bring the bankrupt 
back to the bank so soon as she heard from him. 
Tomkins answered, ‘* No, if he comes back here 
we might have to take legal proceedings against 
him.” 

T. G. Shepherd confirmed the above evidence. 
On the 19th, Roome said to Tomkins, Sr., ‘‘ Would 
you wish to see John Shepherd?’’ to which he an- 
swered, ‘No, if he is not already out of the coun- 
try, let him get away as quickly as possible.” 
Tomkins further said that it was not John Shep- 
herd that the bank wanted; they wanted the 
papers. Witness’s account of the conversation of 
the 22d was that ‘* Mrs. Shepherd offered ‘Tomkins, 
Sr.,for John Shepherd to come and throw himself on 
the mercy of the firm;’? whereupon Tomkins said, 
‘** No, if he did that we should be obliged to prose- 
cute him, but of course,’’ he said, ‘‘ we should not 
allow him to remain in England, if we do it; ‘f he 
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were abroad, I don’t suppose we should trouble 
further for him.”’ 

Tomkins, Sen., did not recollect having used, on 
the 19th, the expressions deposed to. He admit- 
ted saying it was not John Shepherd he wanted— 
he wanted the papers. He admitted that he might 
have said that if Shepherd were abroad he did not 
suppose that the bank would trouble him, suppos- 
ing at that time (the 22d of March) that there was 
not a sufficient necessity to put the Extradition 
Treaty in force against him. As to the expression 
‘“* throwing himself on the mercy” of the bank, 
witness deposed that what he said was to the effect 
that it was then undesirable he should come and 
throw himself on the mercy of the bank ; it would 
place them in the painful dilemma of proceeding 
aguinst a man who trusted to their generosity, or 
of letting a criminal escape.7 

The witness Roome further deposed that on the 
19th, after the conversation with Tompkins, he 
himself had an interview with the bankrupt, but 
that since that day he had not seen him, and did 
not know where he was. 

Winslow, Q. C., and Bush Cooper, for the ap- 
pellant, opened the case.—[ Bacon, C.J.—The law 
casts upon the bankers the onus of endeavoring to 
bring the culprit to justice. The obligation is 
thrown upon a man who is robbed to bring the 
thief to justice, but then, if he uses all fair en- 
deavors and fails, he ‘is not prevented from pro- 
ceeding for any debt that is due to him ina civil 
court. The question is whether the bankers have 
neglected the duty which the law cast upon them. 
I must hear the other side. ] 

De Gex, Q. C., and Winch, for the respondent.— 
The appellant cannot have a civil remedy until 
there has been a prosecution, or a prosecution has 
become impossible: Zz parte Elliott, 3 Mont. & 
A. 110; 2 Deac. 179. The bankers, instead of do- 
ing their best to bring the criminal to justice, gave 
advice which led him to escape. 

Bacon, C.J.: 

No doubt the case involves a principle of the ut- 
most importance. The rule of law is clear and 
plain; it is the bounden duty of a man who is rob- 
bed—a duty which he owes to the State—to use all 
reasonable endeavors to bring the offender to jus- 
tice before he sues for a civil remedy. That being 
the general principl, the circumstances of the 
case must be examined. A confidential servant of 
the bank absents himself, and suspicions being 
aroused, his accounts are examined, and it is 
found that £100 or more is deficient. A further 
inquiry takes place, and after protracted investi- 
gation it is found that the defalcations are much 
larger. But are not bankers to have a reasonable 
time in order that they may know what they are to 
do? One irregularity is discovered, and suspicion 
exists as to the misappropriation of much larger 
sums, which they are wishing to trace. A con- 
versation takes place between the bankrupt’s rela- 
tives and the bankers, and what is the upshot of 
that conversation? Mr. Tomkins, Sen., speaking 
for himself alone, and not as a member of the 
firm, when it was suggested that the clerk should 
throw himself upon his mercy, bethought himself 














that, if he consented, he might be deprived of the 
right to prosecute him; and J think it must be 
conceded that he said something of this kind: “I 
wish him to keep out of my sight and go to Amer- 
ica, rather than I should have the pain of prose- 
cuting him.’’ But beyond that slight conversa- 
tion, what promise was made and what act was 
done by Mr. ‘Tompkins to deprive him of his right 
to prosecute or suspend his civil rights until after 
he had prosecuted? It is in evidence that he did 
all that could reasonably be expected from him to 
bring the clerk to justice. Even if the conversa- 
tion to which I have referred had the effect of en- 
abling the clerk to place himself out of the reach 
of his creditors, it would not, ia my opinion, be 
sufficient to suspend or forfeit any civil right on 
the part of thebankers. Mr. Tomkins takes out a 
warrant, which is put into the hands of a detec- 
tive, who does all in his power to bring the of- 
fender to justice. If it were an improper or in- 
cautious suggestion that the clerk had better go to 
America, I do not think that it is sufficient to jus- 
tify the conclusion that Mr. Tomkins did not do 
his best to bring the offender to justice. The ap- 
peal must be allowed, with costs. 

The trustee in Shepard’s bankruptcy appealed. 

De Gex, Q. C.,and H. F. Dickens (Winch, with 
them), for the appellant.—The bankrupt’s offense 
was a felony (24 & 25 Vict., c. 96, 3. 68) and there 
can be no claim for a debt created by a felonious 
act until the creditor has prosecuted the debtor.. 
(JAMES, L.J.—And there is no distinction for this 
purpose between proof in bankruptcy and bringing 
an action. BAGGALLAY, L.J.—The question is, 
What is prosecution? must it be prosecution to 
trial. BRAMWELL, L.J., read the following pas- 
sage from Addison on Torts, p. 31, 4th ed. :—* If 
the injured party has preferred a bill of indictment, 
which has been thrown out, or not proceeded with, 
by the suggestion of the judge, he has satisfied the 
requirements of the law in respect of the prosecu- 
tion of the public offense, and is remitted to his 
civil remedy **; and referred to Dudley and West 
Bromwich Banking Company v. Spittle, 8 W. R- 
351, 1. J. & H.14.] The authorities for our con- 
tention are: Ex parte Elliott, 3 Mont. & A- 
110; Stone v. Marsh (Fauntleroy’s case), 6 B. & 
C. 551, and Marsh v. Keating, 1 Bing. N. C. 
198. The law is clearly stated in Robson on 
Bankruptcy, 3rd. ed., pp. 205-6. Wells v. Abra- 
hams, 20 W. R. 659, L. R. 7 Q. B. 554, is not against 
this. It was urged there that the éaw being, as we 
state it,a judge at nisi prius was bound to non- 
suit when the evidence disclosed a case founded 
on a felony, but it was decided, against that view, 
that the judge must try the issue on the record. 
Wellock v. Constantine, 2 H. & C. 146, 11 W. R. C. 
L. Dig. 7; Prosser v. Rowe, 2 Car. & P. 421; 
Hayes v. Smith, Smith & Batty, 378 (an Irish case 
followed in Quinlan v. Barber, Batty, 47), are in 
conflict with Wells v. Abrahams. The law says 
that prosecution is a condition of proving. That 
can only be got over by showing prosecution to be 
impossible. If aman shows that it became impos- 
sible by his own act, he is out of court at once, 
(Jamxs, L.J.—Can a man plead his own felony, 
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and, if not, is his trustee in bankruptcy in any bet- 
ter position?] The trustee can take the objection: 
Ex parte Elliott. The plea is not really taking ad- 
vantage of his own crime; it would aid conviction. 
Lutterell v. Reynell, 1 Mod. 282, is the only case 
where it has been held that a felon can not. plead 
his felony. Before Stone v. Marsh many judges 
thought that the right of action was absolutely 
merged, but there it was decided that the right is 
only suspended until after prosecution. The former 
cases were Markham v. Cobb, Noy, 82; Sir W. Jo. 
147; Lutterell v. Reynell; Dawkes v. Coveneigh, 
Styles, 346; Higgins v. Butcher, Yelv. 89; Cooper 
v. Witham, 1 Lev. 247. There are, of course, ex- 
ceptions to the rule, when prosecution has become 
impossible, ¢. g., by the death of the felon, or 
where he has been prosecuted for a similar offense 
by another person: Stone v. Marsh; Crosby v. 
Leng, 12 East. 409; Wickham v. Gatrill,2 W. R. 
673, 2 Sm. & Giff. 352; Ex parte Jones, 2 Mont. & 
A. 193; Marsh v. Keating; White v. Spettigue, 13 
M. & W. 603. [Jamess, L.J.—If a plaintiff makes 
out his case, without proving any illegality. he is 
entitled to recover, and the defendant can not up- 
set him subsequently by proving that there was il- 
legality: In re South Wales Atlantic Steamship 
Company, L. R. 2 Ch. D. 763, 24 W. R. Dig. €9. 
{ Beaumont, as amicus curiae, referred to Chowne v. 
Baylis, 11 W. R. 5, 31 Beav. 351]. Actual prosecu- 
tion is necessary for the satisfaction of the duty to 
the laws. Wickham v. Gatrill. [JameEs, L. J.— 
Has it ever been laid down that an executor can 
not bring an action if his testator had been robbed 
and had not prosecuted?] The case does not seem 
to have arisen; but if the trustee in bankruptcy is 
to he relieved from the duty of prosecuting, it 
would be possible, when a man has been robbed 
and does not wish to prosecute, for him to go into 
liquidation and let his trustee bring an action. 
{BRaMWELL, L. J.—When does the statute of 
limitation begin to run with regard to such a debt, 
from prosecution or earlier? JAMES, L. J.—Let 
me first put another question, Suppose the person 
whose money has been embezzled, dies before the 
embezzlement has been discovered, and a creditor 
takes out administration. Would there be any duty 
to prosecute there?] If the trustee in bankruptcy 
is to get a better position than the person whose 
representative he is, he must get it under the stat- 
ute of which heis the creature. [JAMEs, L. J.-- 
This is the principle. A man cannot be allowed to 
prove if he has neglected a duty. The trustee has 
no duty to prosecute.] Is it not rather this, that it 
is for the public interest that there should be no 
proof without prosecution? It is on that ground 
that when a plea of felony is putin, the judge 
should take notice of the jurisdiction and stay the 
action. He is bound to lay down the law correct- 
ly. Owen v. Hurd. 2 T. R. 643. At any rate, put- 
ting the case at the lowest, a person who has been 
injured by a felonious act cannot maintain an ac- 
tion or prove in bankruptcy until he proves that 
he has done everything in his power to bring the 
felon to justice. Gimscm v. Woodfull, 2 Car. & P. 
41. Here Willis & Co. di-inot use due diligence, 
but rather connived at tht ‘man’s escape. The debt 








is not provable, and section as uf the bankruptcy 
act does not apply. 

Winslow, Q. C., and Bush Cooper, appeared for 
the respondent. 

The court (JAMES, BAGGALLAY, and BRAM- 
WELL, L. J. J.), said they would consider whether 
they would call on the respondent’s counsel. 

Cur. adv. vult. 

On the 6th of March, the court announced that 
they did not. wish tohear the counsel for the re- 
spondent, and the following written judgments 
were delivered : 

BRAMWELL, L. J.: 

In this case, the debt which is sought to be proved 
arose trom the felonious act of the bankrupt in 
embezzling the moneys of his employers. The 
question is whether that being so and no more havy- 
ing been done than has been done towards prose- 
cuting the bankrupt, the trustee of Messrs. Willis 
& Co., the employers, can prove. The law on this 
subject is ina remarkable sta:». For 300 years it 
has been said in various ways by judges, many of 
the greatest eminence, that without a doubt, ex- 
cept in one instance, there is some impediment 
to the maintenance of an action for a debt arising 
in this way. The doubt is that not so much ex- 
pressed by Mr. Justice Blackburn in Wells v. Abra- 
hams asto be inferred from what he said. But, 
though such opinion has been entertained and ex- 
pressed for all this time, there are but two cases 
in which it has operated to prevent the debt being 
enforced. These two cases are Wellock v. Cons- 
tantine and Hx parte Elliot. Wellock v. Constan- 
tine has been said to be no authority. If I may 
speak of myself, I have no doubt I concurred in the 
judgment, or the statement that I had would have 
been set right, but I am sure I must have done so 
in the faintest way, not only from what I think 
now, but from what I am reported to have said 
then, and from there being no reasons given for the 
judgment, which I should have desired to give if I 
had thought there were any good ones to support 
it. But at all events there are the opinions of Chief 
Baron Pollock and Mr. Justice Willes—opinions 
which no one who knew those judges will under- 
value. Ther there is the judgment of Ex parte 
Elliott, besides the expressed opinion for centuries 
that a felonious origin of a debt is in some way an 
impediment to its enforcement. But in what way? 
I can think of only four possible: 1. That no cause 
of action arises atall out of afelony. 2. That it 
does not arise till prosecution. 3. That it arises on 
the act, but is suspended till prosecution. 4. That 
there is neither defense to nor suspension of the 
claim by or at the instance of the felon debtor, but 
that the court of its own motion, or on the sug- 
gestion of the Crown, should stay proceedings till 
public justice is satisfied. It must be admitted 
that there are great difficulties in the way of each 
of these. That the first is not true is shown by 
Keating v. Marsh, where it was held that, prosecu- 
tion being impossible, a felony gave rise to a re- 
coverable debt. It is difficult to believe that the 
second supposed solution of the problem is correct. 
That would be to make the cause of action the act 
of a felon plus a prosecution. The cause of action 
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-would not arise till after both. ‘Till then the sta- 


tute of limitations would not run In such a case 
as the present, or where the felon had died, it 
would be impossible. And it is to be observed 
that it is never suggested that the cause of action 
is the debt and the prosecution. The third possible 
way is attended by difficulties. The suspension of 
a cause of action is a thing nearly unknown to the 
law. It exists where a negotiable instrument is 
given for a debt, and in cases of composition with 
creditors, and these were not held till after much 
doubt and contest. There may be other instances. 
And what is to happen? Is the statute of limita- 
tions to run? Suppose the debtor or his represen- 
tative sue the creditor, is his set-off suspended? 
‘Then how is the defense of impediment to be set up? 
By plea? That would be contrary to the rule that 
-allegans suam turpitudinem non est audiendus? Be- 
sides, it would be absurd to suppose that the debt- 
or himself ever would so plead and face the conse- 
quences. Then, is the fourth solution right? 
Nobody ever heard of such a thing; nobody in 
any case or book ever suggested it till Mr. Justice 
Blackburn did as a possibility. Itis left to the court 
to find out on the pleadings. If it appears on the 
trial, is the judge to discharge the jury? How is the 
Crown to know of it? 

There are difficulties, then, in all the possible 
ways in which one can suppose this impediment to 
be set up tothe prosecution of an action. But 
again, suppose it can be, what is the result? It has 
been held that where the felon is executed for 
another felony, the claim may be maintained. 
What is to happen where he dies a natural death, 
where he goes beyond the jurisdiction, where there 
isa prosecution and acquittal from collusion or 
carelessness by some prosecutor other than the 
party injured? All these cases create great diffi 
culties in my mind in the application of this 
alleged law, and go a long way to justify Mr. Jus- 
tice Blackburn’s doubt. Still, after the continued 
expression of opinion in the cases of Hx parte 
Elliott and Wellock v. Constantine, I should hesi- 
tate to say that there is no practical law as alleged 
by the respondent. It is not necessary tor us to do 
so in this case, because, assuming that there is, 
-and assuming that Messrs. Willis & Co., themselves 
could maintain no claim inthis case until they had 
performed their duty (if it can be said there is any) 
to prosecute, we are of opinion that there is no 
-such duty in the respondent, who represents, not 
them, but their creditors; that the debt is due at 
and from the time of the act causing it; that the 
‘disability to sue or liability to have proceedings 
stayed, if any, is personal to him in whom is the 
duty, and consequently, that this claim may be 
maintained. Whether that would be so if the assign- 
ment of the debt was purely voluntary and not under 
the bankruptcy act, I do not say. I may further 
add that I doubt much if Messrs. Willis & Co. 
themselves would not be entitled to prove, other- 
wise the estate of the bankrupt might be distributed 
and injustice done. If it should be said in answer 


to this that a claim could be entered, the claimant 
must be admitted to be heard, even before he can 
make a claim, and his claim would not prevent the 








distribution of the assets as they are got in among 
the creditors who have actually proved, unless 
some were set aside especially to provide for it, 
which would be a strange anomaly if the principle 
bea true one. In Ex parte Elliott neither proof 
nor claim was admitted. 


JAMES, L. J. 


The judgment which Lord Justice Bramwell has 
just read expresses my opinion as well as his, 
though it does not express entirely that of Lord 
Justice Baggallay, whose judgment I will now read. 

BAGGALLAY, L. J. 

I agree with my colleagues in thinking that the 
appeal in this case should be dismissed, but I pre- 
fer to rest my decision upon the same grounds as 
those assigned by the chief judge. It appears to me 
that the following propositions are affirmed by the 
authorities, many of which, however, are dicta or 
enunciations of principle rather than decisions: 
(1) That a felonious act may give rise to a main- 
tainable action; (2) that the cause of action arises 
upon the commission of the offense; (3) that, not- 
withstanding the existence of the cause of action, 
the policy of the law will not allow the person in- 
jvred to seek civil redress if he has failed in his 
duty of bringing the felon to justice; (4) that this 
rule has no application to cases in which the of- 
fender has been brought to justice at the instance 
of some other person injured by a similar offense, 
as in Fauntleroy’s case, or in which prosecution is 
impossible by reason of the death of the offender, 
or of his escape from the jurisdiction before a 
prosecution could have been commenced by the 
exercise of reasonable diligence; (5) that the 
remedy by proof in bankruptcy is subject to the 
same principles of public policy as those which affect 
the seeking of civil redress by action. It is un- 
necessary to refer to the authorities by which these 
propositions have been affirmed; the whole sub- 
ject is fully discussed, and the leading decisions 
commented upon, in the case of Ex parte Elliott, 
Wellock v. Constantine, and Wells v. Abrahams. I 
think, also, that the executors or administrators of 
the person injured by the felony, or his trustee in 
bankruptcy, can be in no better position than he 
himself was in at the date of his death, or of the 
commencement of his bankruptcy; and if at such 
period prosecution of the offender had, by want of 
due diligence on his part, become impossible, and 
he had thereby been debarred from seeking civil 
redress, his estate must bear the consequences, 
The question then remains whether prosecution in 
the present case had been rendered impossible by 
reason of any want of due diligence on the part of 
Messrs. Willis & Co.; and upon this point I agree 
with the chief judge in thinking that there was no 
default on their part sufficient to have deprived 
them of a right to prove, had they continued solv- 
ent. 

Appeal dismissed, with costs. 

De Gex, Q.C., asked for leave to appeal to the 
House of Lords; Winslow, Q.C., opposed the ap- 
plication. 

JamEs, L.J.—A grave question of principle is 
involved, and personally I should be very glad that 
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the matter should be discussed in the House of 
Lords. 
_ BRAMWELL, L.J., concurred. 

Leave to appeal to the House of Lords given. 

JAMES, L.J.—I wish to say this—that, if it were 
necessary to decide the point, I should require to 
hear a good deal more to satisfy me that Messrs. 
Willis & Co. used due diligence in endeavoring to 
prosecute the bankrupt. 

BRAMWELL, L.J.—I desire to add this—that I am 
not sure that the law may not turn out to be this: 
that if the man goes abroad, and so the prosecu- 
tion becomes impossible, that is the misfortune of 
the creditor, and he must wait till he comes back 


again. 








CONTRACTS NOT TO BE PERFORMED WITHIN 
A YEAR. 


The decision in the recent case of Davey v. Shan- 
non, L. R. 4 Ex. D. 81, appears to us to be something 
more than doubtful; it seems to be contrary to the 
current of authority. The statement of claim alleged 
that the defendant entered into plaintiff’s employ- 
ment as a foreman tailor for three years, on the terms 
that if he should leave the plaintiff he should not en- 
gage in the service of any one carrying on, or himself 
carry on, the business of atailor within five miles of 
D; and that, on the expiration of three years, he con- 
tinued in the plaintiff’s employment on the like terms, 
except as to the period of employment, till 1877. 
Breach—that in 1877 the defendant left the plaintiff 
and carried on business as a tailor in D. The state- 
ment of defense alleged that the contract was not in 
writing as required by the fourth section of the statute 
of frauds. It was held, on demurrer, by Hawkins, J., 
that, treating the contract asa new contract of employ- 
ment for an indefinite period after the expiration of the 
three years,the stipulation as to not carrying on business 
amounted to an agreement not to set up the trade during 
the joint lives of the defendant and the plaintiff, and 
was, therefore, prima facie not to be performed within 
a year, and therefore fell within section 4 of the statute 
of frauds. 

There is one decision which certainly is an authority 
for the view taken by Hawkins, J., but it is not one 
which is entitled to much weight. The decision to 
which we refer is Eley v. The Positive Assurance Com- 
pany, 24 W. R. 252, L. R. 1 Ex. D. 20. There was in 
that case an alleged contract to employ a solicitor for 
life, subject to a power to dismiss him for misconduct, 
and it was held in the Exchequer Division that this 
contract was within the 4th section of the Statute of 
Frauds, as being a contract not to be performed within 
ayear. The case went to the Court of Appeal (24 W. 
R. 338), but that court being of opinion that there was 
no contract in fact, the point as to the statute of frauds 
was not dealt with. The general effect of the decisions 
is that, to be within the statute, the contract must be 
not to be performed within the year in the sense that 
the parties have contracted with reference to a period 
either expressly exceeding a year or so far ascertained 
as that it must exceed a year. If the period fixed for 
performance of the contract is an unascertained pe- 
riod which may or may not exceed a year, the contract 
is not within the statute. The probability that the 
period of performance may, in fact, exceed a year is 
immaterial, if in any contingency the period agreed 
upon may not exceed a year. The statute is not to be 
construed as meaning that it is applicable unless the 
contract is to performed within the year. 

The leading case on this subject is, of course, Peters 
vy. Compton, 1 Sm. L. C. 5th ed. 288. The marginal 








note in that case states the law to be that an agreement 
to be within the statute must be an agreement that ap- 
pears from its terms to be incapable of performance 
within the year. We rather doubt whether, construed 
strictly, this proposition represents the effect of the 
cases, because it seems possible that a contract capable 
of being performed within a year may, nevertheless, 
be within the statute. Many contracts in which the 
time fixed for performance exceeds a year might be 
capable of performance within a year. Looking, how- 
ever, to the case of Peters v. Compton itself, we find 
the principle clearly laid down that, when the agree- 
ment is to be performed upon a contingency and it 
does not appear within the agreement that itis to be 
performed after the year, then a note in writing is not 
necessary, for the contingency might happen within 
the year; but when it appears by the whole tenor of 
the agreement that it is to be performed after the year, 
then a note is necessary. The principle thus laid 
down has been followed in numerous decisions, and it 
seems to us inconsistent with the decision on which 
we are commenting. It is unnecessary to refer at 
length to these decisions, but we may mention the 
somewhat quaint promise to pay a guinea a day as 
long as Napoleon Bonaparte shall live, as an example 
of a promise not within the statute. 

We should observe, however, that it has been held, 
on the other hand, that, when the ascertained period 
of performance is a period exceeding one year, the 
fact that a certain contingency may operate as a de- 
feasance of the contract does not prevent the statute 
from applying, as in the case of Birch v. Earl of Liv- 
erpool, 9 B. & U. 392, where there was a contract for 
hire of a carriage for five years, which, by the custom 
of trade, was determinable at any time on payment of 
a year’s hire. The decision in Eley v. The Positive 
Assurance Company appears in the Exchequer Divi- 
sion to have been based by Kelly, C. B., upon this 
class of cases, but it does not seem to us that they have 
any application to the circumstances of that case, or 
of the case we are now discussing. A contract for the 
lite of one person or the joint lives of two persons is a 
contract for an unascertained period, which may last 
a day or many years. No period exceeding a year is 
agreed upon. The decision in Davey v. Shannon must, 
if the thing is reasoned out, be put on a presumption 
that a human life will last for a period exceeding a year 
—a presumption to which we will presently refer. It 
is insufficient to say that the parties probabiy expected 
that the contract would, in fact, be for a period exceed- 
ingayear. That is to introduce avery loose and un- 
certain element into the question whether a contract is 
within the statute. In many of the cases held not to 
be within the statute the parties may have expected 
the performance of the contract to extend over a pe- 
riod exceeding a year. It may be that parties contract 
on the calculation that the performance of the contract 
will extend over more than a year. But we have al- 
ways supposed that, looking to the decisions on the 
subject, this was insufficient to bring the case within 
the statute, unless the parties had actually contracted 
with reference to a period exceeding a year. 

It is obviously impossible to settle these questions 
entirely by the lignt of substantial considerations of 
expediency and good sense. The statute of frauds is 
in some of its provisions a very crudely conceived 
piece of legislation, and has led to divers confusions 
and anomalies. There is clearly no reasonable dis- 
tinction in respect of the probability of frauds and 
perjuries between many contracts that would be with- 
in and many that would be without the statute. Two 
Irish cases cited in the argument of Davey v. Shannon 
illustrate this. In Farrington v. Donohoe, Ir. Rep. 1 
C. L. 675, a promise to support a child till she should 
be able to support herself was held to be within the 
statute. It seems to us that this decision, if correct, 
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comes within the class of cases where a contract is 
prima facie to last for a period exceeding a year, 
though it may be subject to be defeated by the hap- 
pening of some contingency. A child will not be able 
to support itself at six years of age. In Murphy v. 
O’Sullivan, Ir. Rep. 1C. L. 679, it was held by the 
Court of Error that a contract to maintain a child dur- 
ing his life was not within the statute. The result may 
be put so as to look rather absurd. A contract to 
maintain a person for his whole life is not within the 
statute. A contract to maintain a person for a part of 
his life, exceeding a year, is within the statute. If, 
however, the matter be considered carefully, the ab- 
eurdity lies rather in the provisions of the statute than 
in the decisions. If a restriction of the nature con- 
templated by the statute was desirable at all, it ought 
to have included all contracts which may last beyond 
a year as well as those which are expressly framed 
with reference to a period exceeding a year; other- 
wise you must have the absurdity of a contract being 
within the statute which will probably last a much 
shorter period than another contract which is without 
the statute. But it being impossible to dispose of 
these matters without causing some amount of absurd- 
ity, the tendency of the decisions on the statute of 
frauds seems to us always to have been to construe it 
with as much strictness as possible, as interfering with 
natural freedom of contract. It may be useful gener- 
ally as tending to enforce the practice of contracting 
in writing, but in the particular instance, if possible, 
its operation is to be confined by the strictest con- 
struction of language. Therefore, the reason of the 
thing is often a very unsafe guide in dealing with the 
construction of such a statute. 

Now, if the fact that a contract may, and in the 
ordinary course of things probably will, endure, and 
more than that is contemplated by the parties as likely 
to endure more than a year—if this will not bring a 
case within the statute, the decision in Davey v. Shan- 
non must be put on a legal presumption of the length 
of human life. There is no doubt generally a pre- 
sumption that if a person has not been heard of for 
seven years he is dead, but there is no legal presump- 
tion arising from that state of circumstances as to the 
time at which he died. We do not think there is any 
legal presumption as to the length of life. It is im- 
possible there should be. It would be obviously im- 
possible to apply actuarial calculations to any particu- 
jar life for legal purposes, for they deal with an average 
of lives without regard to individual circumstances. 
It is conceivable that a jury, under some circumstan- 
ces, might be guided by the tables in estimating the 
probability of the duration of a particular life, even 
though the doctrine of averages might not be so 
strictly applicable as in the case of life insurance; but 
it is impossible to suggest that there is any legal pre- 
sumption by virtue of which you could read into a 
contract for a life an ascertained term of years. 

Before leaving this subject we can not help calling 
attention te a very striking instance of the manner in 
which authorities come by a sort of traditional process 
to be cited for propositions which they by no means 
bear out. One case which the learned judge cites in 
Davey v. Shannon, and which, as cited, seems to be an 
authority in favor of his decision, is Sweet v. Lee, 3 M. 
& G. 452. That case, no doubt, as abstracted in the 
head-note, and sometimes in the text-books, is an au- 
thority for the proposition that a contract to pay an 
annuity for life is within the statute, but when the case 
itself is looked at it is absolutely no authority for any 
such proposition. The contract was actually to pay 
£80 per annum for five years, commencing Michaelmas 
1828, and £60 per annum for the remainder of the de- 
fendant’s life if he survived the five years. This is 
elearly within the statute, without going into any 
question as to the duration of human life. The judg- 











ment gives no reasons, and in the observations made 
by the judges during the argument there is absolutely 
nothing to give any ground for the statement of the 
effect of the case in the head-note. We have here an 
instance of the mischief that may be done by bad re- 
porting and by the innocent writers of text-books who 
assume that the head-note always correctly represents 
the judgment.— Solicitor’s Journal. 








ABSTRACTS OF RECENT DECISIONS. 


SUPREME COURT OF ILLINOIS. 


[Filed at Ottawa, February 22, 1879.] 


DIVORCE— ORDER OF COURT ALLOWING SOLIC- 
ITOR’S FEES AFTER APPEAL TAKEN.—In December, 
1875, a decree for divorce was rendered in favor of ap- 
pellee in the Circuit Court of Cook county. The de- 
cree contained a provision for alimony and solicitor’s 
fees. Appeal was taken to this court. While the ap- 
peal was pending in this court, appellee entered a mo- 
tion in the circuit court fora further allowance of so- 
licitor’s fees. The court sustained the motion. Two 
grounds of reversal are here relied upon: 1. That the 
court had no jurisdiction or right to entertain the mo- 
tion and order solicitor’s fees after the cause had been 
removed into the supreme court. 2. That the court 
erred in decreeing the allowance, because no sufficient 
ground for divorce existed. CratiG,C. J., says: “In 
regard to the first point relied upon were it not for 
sec. 15, ch. 40, Rev. Stat. 1874, p. 421, we would have 
no hesitation in holding that appeliant’s position was 
well taken; that after the appeal was consummated, 
the circuit court had no right to require appellant by 
decree or otherwise to pay alimony or solicitor’s fees. 
But the section of the statute referred to confers the 
power upon the circuit court. As to the second ques- 
tion presented, we are not aware that it has ever been 
regarded as a prerequisite to obtaining a decree for al- 
imony or solicitor’s fees pending a divorce suit that 
the complainant should establish to the satisfaction of 
the court that she was entitled to a decree for divorce. 
Where a bill is pending for divorce, and the wife is 
without means to prosecute her suit, and it appears 
to the court that complainant has a probable ground of 
divorce, it has always been proper for the court to en- 
ter an order requiring defendant to pay solicitor’s fees. 
See sec. 15 Rev. Stats. 1874, p. 421; Bishop on Marriage 
and Divorce, Vol. 2, sec. 398, and cases there cited,’’ 
Affirmed.—Jenkins v. Jenkins. 


PRACTICE—DEFAULT—FAILURE TO FIND THE Pa- 
PERS IN THE CASK—AFFIDAVIT TO SET ASIDE DE- 
FAULT.—This was an action of replevin. The defend- 
ant was served with process on the 23d day of August, 
1876, and the declaration was filed the next day. Dee 
fault was taken and final judgment rendered on the 
4th day of October, 1876, that being the third day of 
the term to which the writ was returnable. The mo- 
tion to set aside the default was entered two days 
thereafter. The affidavit filed in behalf of appellant 
contains certain statements as to a search for the pa- 
pers in the case made after the commencement of the 
term by one C, and a failure to findthe same. BAKER, 
J., says: “The affidavit is weakened in its effect by its 
recital that ‘the fact in regard to the search and in- 
quiry for the papers uforesaid affiant makes upon in- 
formation from said C, and believes it to be true.’ C 
does not swear he made any attempt to find or get the 
papers, and the absence of an affidavit from him is 
wholly unaccounted for. It is the settled and long es- 
tablished rule in this State that a motion to set aside a 
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default is addressed to the sound legal discretion of 
the court in which it is made, and that unless there has 
been a palpable abuse of such discretion the appellate 
court will not interfere. See 17 Ill. 474; 75 Ill. 446; 83 
Til. 192. This case is wholly unlike Mason v. McNam- 
ara, 57 Ill. 274. There the fact of a good and substan- 
tial defense was sworn to by the defendant, and the 
affidavit of the attorney clearly established the fact 
that frequent and repeated searches were made by 
nim for the papers.” Affirmed.—Hitchcock v. Her- 
zer. 

. PRACTICE — AFFIDAVIT TO OBTAIN CAPIAS AD 
SATISFACIENDUM — FAILURE TO AFFIX OFFICIAL 
S£aAL— AMENDMENT OF AFFIDAVIT. — Plaintiff re- 
covered a judgment in the superior court against de- 
fendants in an action of assumpsit, Afterwards, on 
the affidavit of the party for whose use the suit was 
brought, a capias ad satisfacuendum was ordered and 
issued, upon which defendants were arrested. A mo- 
tion to quash the writ of satixfaciendum was made for 
the reasons set forth: First, the affidavit in substance 
was not sufficient to warrant the issuing of the writ. 
Second, the affidavit purported to have been sworn to 
nearly a month after the writ was in fact issued; and 
third, the notary who administered the oath to affiant 
did not fix his official seal to his attestation. Scort, 
J., says: *‘As to the first point made we are of opinion 
that the affiant sets forth in detail such facts as show 
defendants had property liable to the execution in 
favor of plaintiff and fraudulently concealed and with- 
held the same, and that was sufficient to authorize the 
issuing of the writ. In other respects indicated, the 
affidavit was no doubt defective in some mere formal 
matters, but plaintiff obtained leave of court for the 
notary to amend the jurat. The amendments allowed 
were merely formal, and did not affect the substance 
of the affidavit. Our statute allowing amendments is 
quite liberal, and was no doubt intended to embrace 
everything of a mere formal character. Although 
there is no statute that expressly authorizes it, this 
court bas sanctioned the amendment of an affidavit of 
claim by attaching the notary’s seal to the attestation, 
and such an amendment was held to be allowable. 78 
Tl). 605; 88 Ili. 34.7 Affirmed.— Theron v. Colton. 
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SUPREME COURT OF OHIO. 
December Term, 1878. 
[Filed May 6, 1879.] 





. LIABILITY FOR DAMAGE RESULTING FROM USE 
OF GUNPOWDER. — 1. Where the owner of a stone 
quarry, by blasting with gunpowder, destroys the 
buildings of an adjoining land owner, it is no defense 
to show that ordinary care was exercised in the man- 
“ner in which the quarry was worked. 2. The owner 
of a stone quarry hired a person “to go into the quarry, 
quarry stone therein, break the same toa certain size 
and pile them up so they can be measured,” and “had 
no other or further control ” over the employee who 
was “to furnish and find the gunpowder and other 
tools,”’ and receive compensation at the rate of $1 per 
perch; and the employee by blasting with gunpowder 
destroyed the buildings of an adjoining proprietor: 
Held, that the employer is liable for the injury inflict- 
ed by the employee. Judgment affirmed. Opinion by 
McILVAINE, J.—City of Tiffin v. McCullough. 
CONSTITUTIONAL Law—OBSTRUCTING HIGHWAYS 
—DaMAGEs.—1. The legislature can not create a lia- 
bility for acts as to which there was no liability 
when they were committed, but where a rem- 
edy exists, the legislature may change it, as well 
as to acty theretofore as those thereafter done. 





2. The actof March 7, 1873 (70 O. L. 53), which pro- 


vided a new remedy against those who place obstruc- 
tions in public highways, applies as well to existing 
obstructions as to those subsequently placed therein. 
8. A railroad company wrongfully laid its track in a 
public highway, and after it had continued the ob- 
struction more than six years, an action was brought 
against it under the act of 1873: Held, that neither the 
limitation of four years, nor that of six years, 
was a bar to the action. 4. Under the act of 1878, re- 
lating to obstructions in highways, the measure of 
damages, ordinarily, is the cost of removing the ob- 
struction and resturing the highway to its former con- 
ditior. 5. Where an obstruction is created in a State 
or county road, and the corporate limits of a munici- 
pal corporation are extended over a part of the road 
so obstructed, the county commissioners can not 
maintain an action for the obstruction of that part of 
the highway which is within the limits of the corpora- 
tion. 6. An action by the county commissioners, 
brought for the obstruction of a county road, was 
pending at the time of the passage of the act of March 
7, 1873; and on May 31, 1873, the court, by consent of 
parties, made an order that the cause should stand as 
though commenced on that day: Held, that the action 
must be regarded as one prosecuted under the act of 
1873. Judgment reversed and cause remanded for a 
new trial. Opinion by OKEY, J.—Lawrence R. Co. v. 
Commrs. of Mahoning Co. 
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SUPREME COURT OF MISSOURI. 
October Term, 1878. 
[Filed March 24, 1879 } 





DEPOSITIONS TAKEN BETWEEN SAME PARTIES 
OR PRIVIES ADMISSIBLE IN EVIDENCE IN OTHER 
ACTIONS WITHOUT BEING FILED, OR NOTICE GIVEN 
OF SUCH INTENTION.—The question presented in this 
case was whether the deposition of one Mayer was 
admissible. This deposition was taken in a case where 
the present plaintiff was defendant, and the plaintiff 
was one from whom the present defendant claims ti- 
tle. It was taken in acase where the plaintiff un- 
doubtedly had an opportunity of cross-examination. 
It is true that in Samuel v. Withers, 16 Mo. 532, it was 
said that the deposition should be filed in the case 
where it was proposed to use it, or notice should be 
given of its intended use; but in Cabanne v. Walker, 
81 Mo. 283, this rule was not considered indispensa- 
ble, and was thought to be merely intended to guard 
against surprise. That there was no surprise in this 
ease is obvious from the fact that a number of witnes- 
ses were introduced to prove bad character of depo- 
nent for truth, of which the judge sitting as a jury 
was the sole judge. Affirmed. Opinion by NaPpTron 
J.—Adams v. Raigner. 


EJECTMENT—CERTIFICATE OF ACKNOWLEDGMENT 
— PRESUMPTION THAT OFFICER ACTS WITHIN HIS 
JURISDICTION — ABSTRACT OF SETTLEMENT OF 
COUNTY COURTS WITH COLLECTORS FILED WITH 
CLERK OF CIRCUIT COURT MUST BE UNDER SEAL 
OF OFFICE.—Ejectment for lands in Schuyler county. 
Both parties to the record claim title through one 
Conklin. In 1860, Conklin, who was collector of said 
county, made settlement with county court, from 
which it appeared that he was indebted to county for 
revenue collected by him. The county court, at Au- 
gust term, 1863, directed its clerk to certify to the clerk 
of the circuit court of county an abstract of such set- 
tlement, and on the 17th of August, 1863, an ab- 
stract was filed with the circuit clerk, attested by 
the county clerk, without his seal of office attach- 
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ed thereto. In October, 1863, Conklin conveys to 
plaintiff the land in controversy. A portion of cer- 
tificate of acknowledgment of this deed is as fol- 
lows: “State of Missouri, Schuy:er County, ss. Be it 
remembered that before the undersigned circuit clerk 
comes Littleton H. Conklin,” ete. In 1865, a writ of 
fi. fa. issued from office of circuit clerk upon said ab- 
stract of settlement, ajpinst Conklin, and Jand in con- 
troversy was sold thereunder to one Welch, who con- 
veyed to defendant. Plaintiff recovered judgment, 
and defendant appealed. Held (1.) Certificate of ac- 
knowledgment to plaintiff’s deed is sufficient. ‘* Cir- 
cuit clerk” is the title by which the clerk of the cireuit 
court is ordinarily designated, both by lawyers and 
laymen, and while, as an official designation, it is not 
rigorously exact, yet being in common use and reason- 
ably certain, it sufficiently designates the officer taking 
the acknowledgment as clerk of the circuit court. It 
also sufficiently appears from the face of certificate 
that the person making it was circuit clerk of Schuy- 
ler county. The venue of certificate shows that it 
was granted in Schuyler county, and the presumption 
is that the officer exercised his functions within his 
jurisdiction. People v. Snyder, 41 N. Y. 397; Car- 
penter v. Dexter, 8 Wall. 513. Had the original 
deed been used in evidence, the seal would undoubt- 
edly have identified the officer. The objection made was 
grounded upon a certified copy—the locus sigilli be- 
ing occupied by ascroll. (2) The abstract of settle- 
ment, filed with the circuit clerk, on which execution 
issued against Conklin, not being certified under the 
hand of the county clerk and his seal uf office, could 
not, under the statute (R. S. 1865, § 7, 8, p. 524), have 
the force and effect of a judgment; or create any lien 
upon the land in dispute. The settlement of the 
county court with the collector has neither the dignity 
nor force of a judgment. State to use, etc.,v. Roberts, 
60 Mo. 402; State to use, etc., v. Smith, 65 Me. 464. In 
order that a mere accounting between principal and 
agent shall acquire the character, it is but reasonable 
to hold that all the requirements of the statute should 
be complied with. The circuit clerk had no authority 
to file the abstract not properly certified. Under our 
statute, transcripts of judgments rendered in one 
county may be filed in the circuit clerk’s office of an- 
other; but such transcripts have no effect to create 
liens upon real estate of debtors thereon, unless prop- 
erly certified under the hand and seal of office of the 
clerk transmitting the same; nor would transcripts of 
foreign judgments be of any force or effect in this 
State, unless verified by attestation of the clerk, and 
seal of county annexed. Neither could the abstract of 
settlement, in this case, be amended by the county 
clerk attaching his seal, under the directions of the 
circuit court, so asto relate back to the time of the 
original filing. The abstract not having been properly 
certified to the circuit clerk, did not become a judg- 
ment of the circuit court, and execution issued thereon 
was a nullity. It follows that the judgment of the cir- 
cuit court must be affirmed. Opinion by Houes, J. 
—Sidwell v. Berney. 


PLEADING AND PRACTICE—PETITION WHICH FAILS 
TO STATE FACTS SUFFICIENT TO CONSTITUTE CAUSE 
OF ACTION FATALLY DEFECTIVE—ADVANTAGE MAY 
BE ‘TAKEN OF DEFECT AFTER JUDGMENT BY DE- 
FAULT OR IN SUPREME COURT—SUFFICIENCY OF 
SERVICE ON COUNTIES.— Action on interest coupons 
detached from bonds issued by appellant. Petition 
alleged that defendant, by its bonds of August 
1, 1871, became indebted to the H. & St. Joe R. 
Co., or bearer, in the sum of one thousand dol- 
lars, “said bond being issued under and pur- 
suant to an order of the County Court of Greene 
County, to aid in building a railroad through said 
county, in accordance with an act of the Legislature of 
the State of Missouri, entitled ‘ An act to incorporate 








the K. C., Galveston and Lake Superior R. Co.,’ and 
the acts amendatory thereto; and also an act entitled 
‘An act to aid in the building of branch railroads in 
the State of Missouri,’ approved March 21, 1878." A 
full history of these bonds and various acts, is to be 
found In State ex rel. Wilson v. Garroutte, 67 Mo. s. C. 
7 Cent. L. J., 29. Nothing in the petition showed 
any connection of the H. &St. Joe R. Co. with the 
railroad to be built, no subscription of stock by de- 
fendant to any company whatever, or no vote of the 
people of the county authorizing issue of the bonds 
were alleged in petition. Original writ of summons 
served by “ delivering copy of writ to county clerk of 
Greene county, and clerk of county court of said coun- 
ty.”? Judgment by default. Motion to set same aside 
overruled, and defendant appeals. Held, 1. That ser- 
vice of process on defendant was suflicient. W. S., p. 
408, § 6, p. 1007,§7. 2. That a subscription, when 
made by a county court to a railroad, being hedged in 
by limitations and restrictions, and the exercise of 
a statutory power, such power must be set forth in the 
pleading which seeks a recovery on paper the necessary 
result of such power; and if thisis not done, such 
pleading must needs be confessedly and radically de- 
fective. As the petition fails to do this, it does not 
state facts sufficient to constitute a cause of action. 3.. 
This defect is not cured by reason of the judgment by 
default, or because of the wondrous curative powers 
of the statute of jeofails, 2 W. S., p. 1036,§ 19. That 
statute, taken literally, is very broad, but was never 
designed to dispense with necessity of statement of 
facts sufficient to constitute a cause of action; other- 
wise that provision of another statute (2 W. S. p. 1015, § 
10), specifying that a party shall not be deemed to have 
waived the statement of such facts would possess neith- 
er meaning nor importance, as a verdict or judgment 
by default would cure that defect, as well as the other 
exception mentioned in the statute, that the court had 
no jurisdiction over the subject-matter of the action. 
Where such a failure occurs, it is as fatal as the lack of 
jurisdiction over subject-matter, and, like that, may be 
taken advantage of, either in the lower court or here, 
though no attention was called tothe defect in the 
lower court. Bliss on Code Pleading, § 435; Id., § 442; 
Frazer v. Roberts, 32 Mo. 457; Welch v. Bryan, 28 Mo. 
30; State to use, etc., v. Matson, 38 Mo. 489; Jones v. 
Fuller, 88 Mo. 363; State ez rel. etc., v. Griffith, 63 Mo. 
545; Sweet v. Maupin, 65 Mo. 65. As the petition in 
question fails to allege any contract between the H. & 
St. Joe R. Co. and defendant, or any consideration. 
whatever for the issue of the bonds to that company, 
this brings this case fully within the principle an- 
nounced by Judge Bliss, § 44, supra. Reversed and 
remanded. Opinion by SHERWOOD, C. J.— Weil v.. 
Greene County. 
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SUPREME COURT OF WISCONSIN. 
April, 1879. 


PROMISSORY NOTE—INDORSEMENT— PROTEST.— 
1. Indorsements by two or more persons may be joint, 
as where partnership or otherwise joint payees are the 
indorsers; and perhaps two or more persons not joint 
payees might qualify their indorsement so as to make 
their liability joint; but in other cases, where there 
are two indorsements in succession, they are several, 
and the rights and liabilities of the two indorsers are 
as defined in Linn v. Horton, 17 Wis. 152. 2. Wherea 
note, on or a short time before the day of its maturity, 
is presented to an indorser, and the latter then prom- 
ises that if the note is suffered to run he will pay it 
whenever payment is called for, an omission of pro- 
test and notice caused by such promise will not dis- 
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charge the indorser. Opinion byJ]ORTON, J.—Hale v. 
Danforth. 


FIxXTURES—LEASE—SURRENDER. 1. If fixtures which 
@ lessee has a right to remove while in possession of 
the premises, are left until aftersuch possession is sur- 
rendered, without agreement reserving to the lessee 
the right of removal, the lessor takes title to them as 
part of the realty. Keogh v. Daniel, 12 Wis. 164. 2. 
The fact that lessees, before surrendering the posses- 
sion, asked the lessor if they might leave the fixtures 
in the rocm rented, which was a store, and that the 
lessor replied he was willing they should be left, as 
they might help him to rent the store, can not be held 
by the court to imply a license to the lessees to re- 
enter and remove such fixtures. 3. In replevin by the 
lessees for such fixtures, the officer having severed 
them from the realty in executing the writ, there was 
no error in awarding to the lessor a judgment for their 
return. Opinion by RYAN, C. J.—Josslyn v. McCabe. 


MUNICIPAL CORPORATIONS—NEGLIGENCE—CHAR- 
TER EXEMPTIONS INVALID.—1. Sec. 1. chap. 20 of the 
charter of Milwaukee (Laws of 1874, ch. 184), provides 
in substance that when any injury happens to persons 
or property in said city by reason of any defect or in- 
eumbrance of any street, sidewalk, etc., or other cause 
for which the city would otherwise be liable, if such 
defect, incumbrance or other cause is produced by the 
default of any person, such person shall be primarily 
liable, etc. Held, valid, but not applicable where the 
defective condition of the highway is caused by the 
negligence of persons making public improvements 
under contract with the city. 2. Sec.2 of the same 
chapter in terms exempts the city from any liability 
for injuries to persons or property incurred at any 
place therein where work is being done on streets or 
sidewalks by contractors with the board of public 
works, in consequence of the condition of such streets 
or sidewalks arising from the doing of such work; but 
it declares the contractors liable for such injuries 
ciused by their negligence, Held, invalid, as grant- 
ing to said city a special immunity against a general 
rule of law to which other municipal corporations are 
subject. Durkee v. Janesville, 28 Wis. 464. Opinion 
by COLE, J.—Hincks v. City of Milwaukee. 


NEGLIGENCE—INSTRUCTIONS — EVIDENCE—DamM- 
AGES.—1. In an action at law where the material issues 
were all fully and clearly submitted to the jury, and 
specifically found by them, upon proper and sufficient 
evidence, and the judgment is sustained by the find- 
ings, there will be no reversal, unless it appears that 
the jury was misled te appellant’s prejudice by in- 
structions given, or by the refusal of proper instruc- 
tions. 2. In an action for injuries to the person from 
defendant’s negligence in driving his team so as to 
produce a collision of his wagon with that of plaintiff, 
the court instructed the jury that, in determining the 
question of defendant’s negligence, ‘ they must bring 
to bear upon the question their own knowledge and 
judgment,” and added that they must examine all the 
testimony, all the circumstance, and then apply their 
own judgment and good sense. Held, no error. 3. 
Where the findings were to be special, and no general 
verdict required, there was no error in instructing the 
jury that they had “nothing to do with the question of 
recovery,” evidently meaning that they were to an- 
swer the special interrogatories without reference to 
the legal conclusions which the court might draw from 
them. 4. An instruction that it did,not “make any 
difference how careless plaintiff might have been,” 
followed immediately by language showing the mean- 
ing to be that no degree of negligence on his part would 
defeat a recovery, unless it contributed to the injury, 
was not error. 5. A further instruction that if the 
jury thought that plaintiff was not guilty of any want 
of ordinary care, they should answer negatively an in- 








| terrogatory on that point: Held, in view of other 


parts of the charge, not liable to mislead a jury into a 
belief that their findings were not to be determined by 
the evidence in the case. Nauman vy. Zoerhlaut, 21 
Wis. 466, distinguished. 6. The mere fact (if a fact) 
that plaintiff was violating the law of the road at the 
time of the accident (by letting his horse and wagon 
stand in the center of a bore ary will not prevent 
a recovery, if such unlawful act did not produce, or 
directly contribute to produce, the accident. O’Mally 
y. Dorn, 7 Wis. 236; Sutton v. Wauwautosa, 29 Id. 21; 
McArthur vy. G. B. & M Canal Co., 34 Id. 139. 7. 
Where negligence is not a necessary inference from the 
facts in evidence, the question should not be taken 
fromthe jury. 8. The true quesiion in respect to neg- 
ligence is, not whether the party “‘ exercised his best 
judgment under the circumstances,” but whether 
he exercised “‘such care as the great majority of 
mankind observe in the transactions of human life.” 
Dreher v. Town of Fitchburg, 22 Wis. 675. 9. 
There was no error in refusing to define contribu- 
tory negligence as “‘ negligence in the slightest degree,” 
but instructing the jury that ‘‘any want of ordi- 
nary care, even in a slight degree,” on plaintiff’s 
part, “which directly contributed to the injury,” 
would prevent a recovery. 10. The evidence tended to 
show that plaintiff’s injury was a ‘compound com- 
minuted fracture of the leg—a very bad fracture;” 
that erysipelas ensued, and plaintiff was “in immi- 
nent danger of death” for about a week; that he in- 
curred large expenses for medical care and pursing, 
and suffered much pain during four or five months; 
that he was almost wholly disqualified for labor during 
a considerably longer time, and that one leg was per- 
manently shortened. The jury having assessed the 
damages at $1,550, this court refuses to reverse the 
judgment for excessive damages. Opinion by ORTON 
J.—Neanow v. Danforth. 


——_ a. 


SUPREME COURT OF INDIANA. 
November Term, 1878. 


PLEADING— COPY OF INSTRUMENT—SURETY ON 
GUARDIAN’s BOND.—1. If there is any variance be- 
tween the copy of an instrument in suit, and the at- 
tempted description therof in the complaint, the copy 
controls and will be presumed to be right until the 
contrary is shown. 2. The estate of a deceased surety 
ona guardian’s bond is liable for a default which oc- 
curs subsequent to the surety’s death. Opinion by 
Howk, C. J.—Cotton v. State. 


PROMISSORY NOTE—REMOVAL OF CONDITION.— 
The general rule is that the removal or detachment of 
a material condition annexed to, or forming a part of 
a negotiable note, without the knowledge or consent 
of the maker, will ordinarily be sufficient defense to 


/ such note, even in the hands of an innocent holder; 


and especially when such removal or detachment is 
made under circumstances which put the purchaser of 
the note fairly upon his inquiry as to the altered con- 
dition of the note. But when the note and condition 
are negligently so executed by the maker that the con- 
dition may easily be removed, without in any manner 
mutilating or defacing the note, and the note is thus 
put in circulation in that form, without objection from 
the maker, the maker can not be heard to deny his li- 
ability to pay the note in the hands of an innocent 
holder, notwithstanding the condition may have been 
detached from it before such innocent holder became 
the owner of it. 68 Ind. 425; Woolen v. Ulrick, at the 
necoest term. Opinion by NiBLack, J.—Noll v. 
Jmith. 
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STREET IMPROVEMENT—SUFFICIENCY OF NOTICE. 
This was an action by Case against Fowler, to recover 
an assessment in favor of the former, as contractor, 
against the latter, who owned a lot in the town of Fow- 
ler, for the cost of a street improvement. The notice 
given by the clerk of the board of trustees of said 
town provided that said board would receive bids for 
the proposed improvement “ up to 12 o’clock, noon, of 
Saturday, September 19, A. D. 1875.”? The 19th of Sep- 
tember was Sunday. The bids were opened on Satur- 
day evening, the 18th, and the work let to pluintiff as 
the lowest and best bidder. Held, the mistake in the 
notice as to time could not mislead any one, and did 
not vitiate the notice, and the trustees were justified 
in opening and examining the bids on Saturday even- 
ing, the 18:h, and awarding vhe contract. Held, also, 
that the statute not providing for notice for any spe- 
cific length of time, a notice of eight days was suffi- 
cient. Judgment reversed. Opinion by WORDEN, J. 
Case v. Fowler. 








BOOK NOTICES. 





A TREATISE ON THE LAW OF EMINENT DOMAIN. By 
gga E. MILLs. St. Louis: F.H. Thomas & Co. 
ide 


Now that we have a comprehensive treatise on the 
law of Eminent Domain, we must express surprise 
that this important subject should never before have 
been separately considered, and, in its parts, placed 
before the profession. As stated by Mr. Mills: “‘ The 
history of the exercise of the power of Eminent Do- 
main in the United States, isthe history of the material 
development of the country. The great bulk of the 
cases have appeared within the last forty years.”” The 
rapid and continuous construction of railroads, de- 
manding in every instance the aid of this sovereign 
right, makes the subject of prime importance to the 
lawyer; and that must be a scant docket in any court of 
general jurisdiction which does not contain cases of 
condemnation for right of way. 

The necessity for a thorough work on this subject is 
very manifest. Mr. Mills cites some thirty-two hun- 
dred cases, and has given us a book, compact in size and 
concise in statements. There are in it many good 
definitions and distinctions clearly stated, which, in 
this day of prolix and involved passages, area great 
relief tothe reader who wants the largest amount of 
law in the smallest number of words. Take, as an il- 
lustration, the author’s distinction between the power 
of Eminent Domain, and that of Taxation: ‘‘ Taxation 
exacts property from individuals as their respective 
shares of contribution to a public burden; private 
property, taken by the power of Eminent Domain, is 
not taken as the owner’s share of such a contribution, 
but as so much beyond it.” 

Those cases of overruling necessity which justify the 
State in taking private property are defined as “ exi- 
gencies which no law has anticipated, and which can 
not await the action of the legislature.”? The nature of 
the damages for which compensation must be made is 
stated to be “ an actual diminution in present value or 
price of property, caused by the construction of a 
public improvement, or a physical injury to the prop- 
erty that renders it less valuable in the market, if 
offered for sale or rent.”? The subject of consequen- 
tial damages has been treated with great care, and the 
doctrine in Thurston v. Hancock, 12 Mass. 220, sharply, 
and we think justly, criticised. Says the author: “It 1s 
beyond the power of the legislature to authorize the 
infliction of an injury without compensation; * * * 
the fact that compensation is not provided should not 











lead the court to suppose that all injuries not provided 
for, were declared by the legislature to be consequen- 
tial, and, therefore, not subject to compensation.” 

The very difticult question of the right of one corpo- 
ration to condemn the property of another corpora- 
tion for a similar use, has been well considered. This 
question has given the courts great trouble, and is yet 
far from being satisfactorily settled. Perhaps Mr. Mills 
has taken the true middle-ground in following the New 
York case—Matter of the City of Buffalo, 68 N. Y. 167— 
where it is held “*if both uses may not stand together, 
with some tolerable interference, which may be com- 
pensated for by damages paid; if the latter use, when 
exercised must supersede the former,” then the right 
of Eminent Domain may not be exercised. Just what 
kind of interference will be “tolerable,” and hence per- 
mitted, will, we apprehend, be a nice question, and can 
be determined only by the circumstances peculiar to 
each case. - 

Without going into further detail as tothe matter 
contained in Mr. Mills’ book, we may express an opin- 
ion on its merits, resulting from candid examination. 
In the present day there are so many law books, like 
the auctioneer’s razor, *‘ made to sell,” that when we 
find an author whose literary and legal labor bas been 
conscientiously done, it is a duty and a pleasure to pro- 
claim the fact, and to welcome his work as something 
useful. Weare glad to commend this book on Emi- 
nent Domain as a well arranged, well written, and 
complete treatise. J. P. E. 








QUERIES AND ANSWERS. 


[The attention of subscribers is directed to this depart- 
ment, as a means ef mutual benefit. Answers to queries 
will be thankfully received, and due credit given when- 
ever requested. The queries must be brief; long state- 
ments of facts of particular cases must, for want of space, 
be invariably rejected. Anonymous eommunications are 
not requested.] 


*,* The following queries received during the past week are 
respectfully submiited to our subscribers for solution, by re- 
quest of the senders. It is particularly desired that any of our 
readers who have had similar cases, or have investigated 
the principles on which they depend, will take the trouble 
to forward an answer to as many of them as they are able. 


QUERIES. 


31. VOLUNTARY CONVEYANCE— DISTRIBUTION OF 
PROCEEDS. — A State statute provides: ‘“ Every 
gift, conveyance, assignment, transfer, or charge, 
made by a debtor, of or upon any of his estate, with- 
out valuable consideration therefor, shall be void as to 
all his then existing liabilities, but shall not on that 
account alone be void as to creditors whose debts or 
demands are thereafter contracted, nor as to pur- 
chasers with notice of the voluntary alienation or 
charge: and though it be adjudged to be void as to a 
prior creditor, it shall not therefor be deemed to be 
void as to such subsequent creditors or purchasers.” 
In a proceeding in equity in the United States District 
Court by the assignee in bankruptcy to set aside an 
alleged voluntary conveyance under said section, do 
all the creditors share pro rata in the distribution of 
the proceeds, in the event of a recovery by the as- 
signee; or only those whose debts were in existence at 
the time the conveyance was made? B. 

Covington, Ky. 





32. A NOTE IS GIVEN IN ONE STATE, then debtor 
moves to another State. Suitis brought against him 
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in his last State of abode. He pleads the statute of 
limitation in bar. Suit then brought in the State 
,Where note was given, and the debtor’s property at- 
tached. Query. If debtor pleads previous judgment, 
rendered in his State of residence, as a bar to last suit, 
will plea bea good and valid plea; or, in other words, 
is a judgment founded on statute of limitation of 
one State a bar to same action in other States where 
said action is not barred? D. Y. B., JR. 
Covington, Ky. 





38. WILL OR WILL NOT A LANDLORD’s distress for 
rent laid upon stock of goods after sheriff has taken 
possession of same in due form by virtue of execu- 
tions, be held a lien, which must be satisfied before the 
executions can be? 8. 





ANSWERS. 
No. 10. 
[8 Cent. L. J. 240.] 


According to the English authorities, bills of ex- 
change, promissory notes, bank checks and other 
choses in action are not subject of gifts causa mortis. 
Chitty on Bills, 10th Am. ed. p. 74, and cases cited. Al- 
so late decision of the Supreme Court of Ohio, 6 
Cent. L. J. 278, held that until check was paid or ac- 
cepted the gift was incomplete, and death of donor 
acted as a revocation of the check. But contra, see 
2 Kent’s Com. p. 567; U. 8. C. C. in Chaney v. Baskit, 
Rep. Vol. 6, p. 769, holding that choses in action, 
whether negotiable or not, may be the subjects of 
gifts causa mortis. A. Y. 

De Soto, Mo. 





No. 23. 


[8 Cent. L. J. 388. ] 


1. It is a well settled rule of construction that when 
two statutes are irreconcilably repugnant, the prior 
must yield to the subsequent. Sedgwick on Construc- 
tion of Statutes, (2d ed.) p. 104. If, therefore, the act 
of 1874 is inconsistent with the act of 1870, it is re- 
pealed by the act of 1875, and this repeal is by the ex- 
press repealing act. 2. In construing the act of 1870, 
all of said act that was repealed by the act of 1874 
must be held to be revived by the repealing section of 
1875. The general rule, independent of any statutory 
change in it, is that the repeal of a repealing statute, 
ipso fucto revives the original statute. Sedgwick on 
Construction of Statutes (2d ed. Pomeroy’s Notes), p. 
108, note a, and p. 116; 1 Bl. Com. (Sharswood’s ed.), 
p. 90, note 35; 1 Kent’s Com. (7th ed.), p. 516. Stat- 
utes in pari materia are to be taken together as if 
they were one law. Sedgwick on Construction of 
Statutes, p. 210. But if the latter part of a statute is 
repugnant to u former part, the latter part shall stand, 
and shall work a repeal of the former to the extent of 
that repugnancy. Ib. p. 107. Hence, all statutes, in 
pari materia, enacted between the acts of 1870 and 
1875, and which are inconsistent with the act of 1870, 
must be held to be repealed by the act of 1875. 

Flemingsburg, Ky. W.A.S. 





No. 20. 
[8 Cent. L. J. 367.] 


A post dated check is payable on the day of its date; 
but if that date be Sunday, it is payable on the next 
following day, Monday. Salter v. Burt, 20 Wend. 205. 
It is not entitled to days of grace, neither can it be pre- 
sented for payment and payment demanded before its 





date. Itis in no sense a bill of exchange; to allow 
days of giace might be laches on the part of the hold- 
er. There is no assignment of funds in bank or author- 
ity given to bank to pay, except on day of date. I can 
not see how the law mentioned could affect it. 
Lancaster, Ohio. W. A. S. 








NOTES. 






JUDGE TREAT has reached England and has already 
made the acquaintance of at least one member of the 
English bench, as appears from the following clipping 
from the Solicitor’s Journal of last week: “An ancient 
saw, relating to the results of referring to a personage 
supposed atthe time to be distant, was illustrated at 
the Rolls on Tuesday iast. The learned Master of the 
Rolls, in the course of a case relating to infringement 
of a design, had just been remarking that no decision 
of the English courts was reported on the point before 
him, while there appeared to be numerous decisions 
of the American judges directly bearing upon it. 
Hereupon a gentleman came into court, sent up his 
card, and was requested to take a seat on the bench. 
After shaking hands with the visitor, the Master of 
the Rolls announced that he was Mr. Justice Treat, 
an American judge, and at once proceeded to avail 
himself of the legal knowledge of the assessor so op- 
portunely and unexpectedly provided.” 





A physician in a very large practice has recently, in 
Phillips v. The London & Southwestern Railway Co., 
recovered £7,000 from a railway company in an action 
for negligence. The direction of Mr. Justice Field,’ 
bascd on that of Parke, B., in Armsworth v. The South- 
eastern Railway Co., 11 Jur. 759, that the jury were to 
take a reasonable view of the case, and not to consider 
the value of existence as if they were bargaining with 
an anouity office, seems to be perfectly correct, though 
it is well to point out that Lord Justice Brett, who 
quotes the ruling of Baron Parke with approval in the 
later case of Rowley v. The London & Northwestern 
Railway Co., 29 L. T. Rep. (N. 8.) 180, was the judge 
who dissented from the majority in that case. The 
majority held that in an action under Lord Campbell’s 
act to recover damages for the benefit of a relative to 
whom the deceased had covenanted to pay an annuity 
during their joint lives, the jury might be directed to 
estimate the dumages to the annuitant by calculating 
what sum could buy him an equally good annuity. 
That case is, however, very different from the case of a 
physician, inasmuch as the annuity was a certain pay- 
ment for life, and not subject to decrease from any 
gradual failure in health in the recipient. How much 
ought to be deducted for such latter cause is very dif- 
ficult to say, but it seems rather hard that a jury 
should be left to roam at large without any more spe- 
cific direction than to give “‘ reasonable compensa- 
tion.”? In Dr. Phillips’ case, the plaintiff was proved 
to have been in receipt of an average income of £6,500 
a year, and to have been permanently disabled from 
pursuing his practice. To estimate the professional 
earnings at one year’s purchase only seems to be put- 
ting things rather low; but we know of no instance in 
which damages in such an action have been incrtased 
upon an appeal to the court. That they should be re- 
duced is, of course, a matter of every day experience; 
the most memorable instance perhaps being that of 
Pym v. Great Northern Railway Co., 32 L. J. 377, Q. 
B., in which the jury gave £13,000 and the court re- 
duced the amount to £9,000. A rule for a new trial 
on the ground of insufficient damages has, however, 
been granted.—Law Times. 











